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ITH this issue the UNiversity oF Toronto Law JouRNAL completes 

the first ten years of its publication. We had hoped to include repre- 
sentative writers from all the law schools of Canada. Various conditions 
have combined to make this impossible ; and we can only express our regret 
that the issue as planned could not be completed. Ten years is a short 
period in the life of a journal, but in our particular case and circumstances 
it represents more than a decade ; for we attempted a new, untried, and per- 
haps ambitious experiment—to produce a journal devoted to legal scholar- 
ship, to the promotion of law as a great university subject and as an instru- 
ment of social justice, to elevate legal education and learning, to arouse 
an interest in comparative law, especially in relation to Quebec and the 
activities of foreign university law faculties such as Paris and Lyons, to 
public and private and international law, to the law of the British Com- 
monwealth and Empire and of the United States, and to survey as far as in 
us lay in a critical manner current legal literature from all countries. All 
this we laid before us in the Foreworp to the first issue, which appeared 
in the Lent term of 1935. How far we have succeeded in our aims must 
be left to history; but we venture to say, without undue pride, that the 
University oF Toronto Law Journat has striven to live up to its initial 
plans, although we are fully conscious that our reach has often exceeded 
our grasp. We entered into no rivalry with the more practical professional 
journals ; but their generous friendship during these years, and the equally 
generous support of the profession have led us to believe that we filled in 
some way an empty niche in legal and juristic life. It only remains to 
thank most sincerely all those who have given us their assistance: authors, 
reviewers, subscribers, advertisers, and very specially the law publishers 
in all countries who have helped us to make our review-section so wide and 
varied. As we enter a new decade with the next issue we can only hope 
that we shall continue not only to prosper but to develop. 
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Among developments which the world war has delayed is a second 
annual issue devoted to a survey of Canadian law in all its aspects. This 
survey was already planned in September, 1939, and we trust, with the 
coming of peace, that it will be possible to prepare and publish it each year. 
We shall aim, without servile imitation, to do for Canada what the Annual 
Survey of English Law does so successfully for Great Britain. In addition, 
a detailed index for these ten years is in the process of preparation. 

We began as a venture of faith and went forth knowing not whither we 
went. We feel justified in believing that our works have not been entirely 
unworthy of our faith; and, with the generous support of all who have 
assisted us and with the promise of further aid, we trust that we shall hand 
on to those who, ten years hence, will guide the destinies of the UNIVERSITY 


or Toronto Law JourNAL, a journal not unworthy of their creative skill 
and devotion. 


THE EpITor 
School of Law, 


University of Toronto. 





ASPECTS OF AUSTRALIAN FEDERALISM* 


=o be asked to address this gathering is an honour. It is an honour 

paid to the court of which I am a member. The pleasure it has given 
me is all the greater because it comes from Canadian lawyers. There are 
few studies and fewer professions that give men a closer community of 
interest than the law. For the practice and the pursuit of the law have 
a profound effect upon a man’s mode of thought and his outlook upon 
life. How far it is true that the law is a good preparation for other 
pursuits I cannot say. But I could wish I had undergone some surer 
preparation, if any is known, for the work of representing a Dominion at 
Washington. 

Australian lawyers share with Canadian lawyers an even greater 
interest than a common profession could give them, for their respective 
countries are both alike and, I believe, alone in possessing a form of 
government that combines federalism with responsible and representative 
government. It is true that the form of federalism adopted in Australia is 
not that adopted some thirty years before in Canada. The geographical 
situation of Canada had enabled her to watch at close quarters the working 
of American federalism during the eighty years that had elapsed since 
the constitution of the United States was set up, and for that and other 
reasons, she chose something different/ On the other hand, in Australia, 
where every lawyer’s library contained the Appeal Cases, and some lawyers 
occasionally read them, our constitution makers turned away from the 
distribution of powers which your sections 91 and 92 of the British North 
America Act, 1867, describe and the decisions illuminate. They turned 
to the older American model and felt the full fascination of its plan, 
superficially so simple, of allotting specific powers to the central legislature 
and reserving the undefined residue to the local legislatures, called in 
Australia the parliaments of the states. / But both your plan and the 
American plan, which we followed, make the same assumption. They 
assume that a government or polity is not a thing composed of powers, 
a thing the nature and existence of which is determined by the powers 
it possesses, but a thing existing independently and that upon it powers 
may be bestowed, and from it powers may be withdrawn, without changing 
its nature. 

This unexpressed assumption has been the source of a continual question 


*An address delivered at the Annual Banquet of the Law. Club of the Faculty of 
the School of Law of the University of Toronto, March 18, 1943. 
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under both our constitutions—the question of the place of the provinces 
or states in relation to the Dominion or the Commonwealth, as in Australia 
we call the central government. I say the “source,” and the metaphor 
implies a stream traced to its origin but growing with the contribution of 
other, and perhaps muddy, waters as it proceeds. But whatever the 
contributory causes, and however much they may differ in the two 
Dominions, it is in both an ever-recurring question. Indeed, in Australia, 
our constitution makers foresaw that it would be so and special prgyision 
was in the end introduced into the instrument of government providing 
that, upon any question as to the limits inter se of the constitutional powers 
of the Commonwealth and of any state or states the decision of the high 
court should not be subject to appeal to the judicial committee of the 
privy council unless the high court certified that the question ought to be 
determined by the judicial committee. 

In Australia, the course of constitutional development has raised the 
authority and the influence of the Commonwealth and has correspondingly 
lessened the authority and influence of the states. This has not been the 
work of the high court though some decisions it has given have played 
a not inconsiderable part. It is the result of a combination or succession 
of causes, not the least of which has been the experience, during the four 
decades of Australian federalism, of an aggregate of almost eight years 
of war and of some years which, \ age of peace, were consumed in a great 
financial crisis. 

I am not bold enough to say that what has occurred in Australia would 
prove a profitable study in Canada, nor do I know whether you would 
consider it an example or a warning. But it is possible that you may 
be interested, even entertained, by a brief account of how constitutionally 
we have fared in Australia where in such matters the responsibility for 
giving to our constitution a meaning and an operation is entirely domestic. 
It is, I believe, a story which though instructive is not dull—that is, unless 
made so in the telling. It begins with the setting up of the high Court 
in 1903 as a court of three judges—Griffith C.J., Barton and O’Connor 
JJ. They had each taken some part in the preparation of the constitution 
and, in doing so, they had acquired more or less knowledge of American 
constitutional law. To them John Marshall had a double significance. Not 
only was he the eloquent expositor and sometimes the author of doctrines 
by which the supreme court of the United States still abided ; his work was 
also an example of what, under a newly established constitution, a court 
could do in moulding the principles of constitutional law. It was natural, 
therefore, to adopt those doctrines of Marshall which strengthened as well 
as protected the powers of the central government. The very human 
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jealousy which, at the beginning, state courts and state governments 
showed of their new federal counterparts provided a stimulus, if any were 
needed, to the federal court. Its earlier judgments asserted in strong 
terms and by demonstrative reasoning the supremacy of federal powers and 
institutions of government. The judges gave their full adherence to the 
judgment of Marshall in McCulloch v. Maryland and announced that no 
state might give to its legislative or executive authority an operation which 
would fetter, control, or interfere with the free exercise of the legislative 
or executive power of the federal government. This rather high-sounding 
generality they proceeded to apply to a variety of particular cases. It 
meant, as it appeared, that in issuing a receipt or other document no federal 
organ or instrument of government need comply with state legislation 
imposing stamp duty and that no federal public servant need pay income 
tax upon his salary. The latter conclusion brought joy to no one but 
federal public servants and, notwithstanding the provision in the con- 
stitution relating to appeals to the judicial committee from decisions of 
the high court upon questions concerning the demarcation of state and 
federal power, the outraged states contrived to bring the decision up for 
review before the judicial committee, where it was expressly overruled. 
The decision was brought there by promoting fresh litigation in which the 
high court was avoided. Nothing daunted, the high court proceeded to 
treat the decision of the judicial committee as of no authority because 
given in a matter, which, in the court’s view, the board ought not to have 
entertained. Marshall himself could not have displayed a more resolute 
insistence upon a doctrine so favourable to the growth of federal power. 
But into the field there had already come a new and incongruous element. 
An issue had arisen under a specific legislative power which had been 
added to the catalogue of matters placed under the authority of the 
federal parliament. Australia had suffered from strikes, particularly on 
the waterfront, that spread beyond state boundaries. Industrial arbitration 
was then a new remedy. The federal parliament was accordingly em- 
powered to make laws with respect to conciliation and arbitration for the 
prevention and settlement of industrial disputes extending beyond the 
limits of any one state. An early work of the parliament was to establish, 
under the power, a federal court of conciliation and arbitration. The 
employees of the state railways were not long in putting forward a claim 
that the federal industrial arbitration court should determine the wages 
and conditions of their service with the state governments. To judges 
who had been at the framing of the constitution, the spectacle of a federal 
judicial arbitrator telling the states what they should pay their railway 
employees proved too much. They made it plain that they were aware 
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that no state had so intended. But, to support their rejection of the 
claim that it could be done, they embraced the theory that the immunity 
of the Commonwealth from state interference which they had already 
implied was convertible. An implication existed, so it appeared, that 
no state in the exercise of any of its governmental authority should be 
fettered, controlled, or interfered with by any organ of the federal govern- 
ment. The espousal of this doctrine marked what was considered to be 
a reversal of the earlier tendency of the court. Soon afterwards two 
additional judges were appointed, Isaacs J. and Higgins J. Their views 
favoured the amplification of the federal legislative power concerning 
industrial disputes and also tended toward a widening of federal authority 
generally. For some seven years before the outbreak of the first world 
war the court became a forum in which the many facets of the constitutional 
issue so raised were debated by the judges rather that by the counsel. 
It is a process, as I know only too well, that is not confined to constitutional 
questions nor to Australian courts. But I think that the long debate upon 
this ever-recurring theme between the majority and the minority of the 
bench, the older and the newer judges, at this time appeared to the 
spectators as something novel and remarkable. 

When war came, the power of the federal legislature over naval and 
military defence leaped into the foreground of the scene of constitutional 
controversy. It overpowered other questions. In that war many objections 
were raised to the use the federal government made of the defence power, 
but I do not remember that any challenge succeeded from 1916, when 
it was decided that the defence power authorized the fixing of the price 
of bread in the suburbs of Melbourne, until 1921, when the legislation for 
the enforcement of the clearing-house provisions of the Treaty of Versailles 
was sustained. All this reduced in the public eye the stature of the states, 
and it accustomed the court itself to the exercise by the central government 
of an ample and all-pervading power. 

By this time the three original judges had been replaced. The year 
1920 had been treated for many purposes as the opening year of an era. 
The high court marked it by reviewing all the authorities which gave 
immunity to the states from any exercise of federal power. In what is 
known in Australia as the Engineers’ Case, the court purported to express 
once for all the true relation of federal legislative power to state instru- 
mentalities. Much controversy has arisen over the decision, but it is not 
my purpose to discuss its true legal effect. It is enough for me to say 
that it was treated by the governments of the states as a declaration that 
where any of their activities touched any subject-matter which fell under 
federal legislative power, the states were subject to whatever law with 
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respect to that matter the federal parliament might make. In any functions 
of the state that could fairly be called industrial, such as the operation 
of railways, the state was placed by the decision under the federal power 
with respect to industrial arbitration. Its employees were exposed to 
federal taxation upon their incomes. If the federal parliament chose to 
tax it, interest on loans raised by the states or by public utilities established 
by the states would, it seemed, cease to be free of federal income tax. 
State governments felt, I think, resentful. A decision which overruled 
so many previous authorities could hardly win immediate acceptance 
among the legal advisers of the states familiar with the previous decisions 
and accustomed to rely upon them in their daily work. Certain obscurities 
in the reasons of the court provided critics with further material. The 
substance of the decision has been hardly impugned, but its result was to 
reduce still further the power of the state and its importance in the eyes 
of the community. At the same time the authority of the court suffered. 
A tendency grew among the states to look to the judicial committee of the 
privy council. Moreover the legal profession for a time appeared to feel 
that a more stable development of our constitutional law might come 
from that body. It was a vain hope. The great limitation imposed by 
the constitution on the judicial committee’s power of dealing with Australian 
constitutional appeals made it impossible. 

The position of the states was not improved by a decision which at 
this time the court gave in relation to inter-state trade. The constitution 
leaves the regulation of trade and commerce in the hands of the states, 
except inter-state trade, over which the federal parliament is given a 
paramount but not an exclusive legislative power. So far the position 
resembles, but is not identical with, that obtaining in the United States. 
But our constitution makers felt that the success of federation depended 
upon the complete freedom of trade across state boundaries. To this end 
they adopted a provision which they numbered 92 of the Commonwealth 
of Australia Constitution Act. It is a number which does not seem to 
bring luck to constitutional draftsmen., With an emphatic generality 
which has done nothing to avoid the natural consequences of the vagueness 
of the words, they declared that trade, commerce, and intercourse among 
the states should be absolutely free. You will notice that the provision 
does not say from what it is to be free. But the terms would seem to 
cover freedom from state or federal interference. The court, however, 
decided that the provision forbade interference by a state with any aspect 
of trade which happened to be inter-state but that it left the federal 
parliament free to regulate, control, or prohibit such trade. This decision, 
sixteen years later, was declared by the judicial committee to be wrong. 
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While it stood, it gave a power to the federal parliament which was denied 
to the states and that power affected the important matter of marketing 
schemes for primary products. 

The next step in the progressive reduction of the authority of the 
states did not appear to have much significance at the time. It is of a 
peculiar nature. Among the financial provisions of the Australian con- 
stitution is one which provides that the parliament of the Commonwealth 
may grant financial assistance to any state on such terms and conditions 
as the parliament thinks fit. In 1926, it was decided that the Common- 
wealth could under this provision provide money for a state or states on 
condition that the money was expended on the construction of specified 
highways. The importance of the decision lies in the fact that it meant 
that the Commonwealth could entrust money to the states for the purpose 
of executing a specific object lying outside the powers of the Common- 
wealth itself. The decision enables the Commonwealth to place the state 
in a position of either rejecting the fund and incurring whatever political 
consequences might follow or, on the other hand, of accepting it and 
applying it under the powers of the state to the purpose desired by the 
Commonwealth. You will see in the sequel what an important use was 
made of the power during the present war. 

The next step was the execution, in 1927, of a plan to take over the 
funded debts of the states. It was, as you may imagine, a complicated 
plan and I shall not go into its details. The Commonwealth agreed to 
assume the entire responsibility of the states’ debts as at that time. The 
states agreed to make a contribution to the Commonwealth sinking fund 
over a period of fifty years. To justify this agreement an amendment to 
the constitution was adopted; that is to say, the amendment was passed 
by the Commonwealth parliament and approved by the people at a 
referendum. It provided that the Commonwealth might make arrange- 
ments with the states with respect to the public debts of the states, including 
the taking over of the debts and the borrowing of money by the states 
or by the Commonwealth. In fact, a loan council was set up under the 
agreement and no money could be borrowed by the states without its 
sanction. The amendment further provided that the federal parliament 
might make laws for the carrying out by the parties thereto of any such 
agreement. 

When the depression came, the government of the state of New South 
Wales pursued a policy which was not considered in harmony with that 
which the various governments in Australia had agreed upon as a means 
of recovery from the depression. The deficit of the New South Wales 
treasury grew and it did not pay its contributions to the sinking fund. 
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The revenues of the state were applied by the state government to other 
purposes which the federal government did not approve. In these circum- 
stances, purporting to act under the amendment, the federal parliament 
passed a statute authorizing the federal executive to apply to the court, 
by a special procedure, for the ascertainment of the liability of the state 
to the federal sinking fund under the agreement and for the enforcement 
of that liability by an order authorizing federal officers to receive the 
revenue of the state. A further provision enabled the Commonwealth to 
seize the revenues quia timet subject to and pending the decision of the 
court. A great constitutional battle took place as to the validity of this 
measure. In the end it was upheld by the majority of the court, who, 
in effect, considered that the financial agreement was intended to impose 
upon the states legal obligations enforceable by judicial process and that 
under the amendment the parliament of the Commonwealth might lay 
down a procedure appropriate for that judicial enforcement. 

The act of parliament itself and the decision of the court upholding its 
validity were generally regarded as subordinating the states to Common- 
wealth power. It is necessary, however, to point out that the whole con- 
ception of the financial agreement cut across the principle of federalism 
upon which the constitution was originally based. That principle is that 
there should exist side by side a central government and a co-ordinate 
local government exercising power over the people of the country and 
not over one another. If the governments had been those of independent 
countries, the financial agreement would have amounted only to a treaty. 
But inasmuch as they were governments in one legal system the court 
regarded the agreement as imposing, under the law of that system, obliga- 
tions enforceable by the courts of the system. The decision had no 
application outside the anomalous financial arrangement of 1927, but it 
was treated as another blow at the authority of the states. From the time 
of this decision in 1932 until the outbreak of the present war, no change 
took place in the legal position of the states. Much discontent was shown 
in some of them and, in 1933, a commission was set up called the state 
grants commission for the purpose of recommending to the Commonwealth 
government what financial assistance it should give. 

But at this point a curious constitutional episode came almost as an 
interlude. It threw some light on the actual working of the British 
Commonwealth and provided a lesson against the use of coercive authority 
where indifference and neglect may work as well by damping the smoulder- 
ing fires of secessionary enthusiasm. The state of Western Australia grew 
so discontented with her lot under the federal system that her premier 
openly advocated secession. Her parliament passed a statute authorizing 
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a plebiscite for the determination by the Western Australian people of the 
question whether she should secede. The federal government took no 
step. It was suggested that it should obtain from the high court an 
injunction restraining the state from holding the referendum. The wits 
pointed out that at worst the service of the injunction by the marshal might 
create a vacancy in an office and by an appropriate appointment the bar 
of the state might be appeased. But the federal government suffered the 
referendum to be held. It resulted in a two to one majority for secession. 
Even this provoked no display of emotion from Canberra, which admitted 
no more than a polite interest in the next step to be taken by the state. 
There was no John Brown, no Fort Sumter, no oratory about self- 
determination or national unity. After much thought the state decided to 
ask the British parliament at Westminster for a statute absolving Western 
Australia from the federal union. This was in 1934, but Australia had not 
adopted the Statute of Westminster and, even if she had, the states would_ 
claim that it did not affect them. The federal government contented them- 
selves with informing the proper authorities in London that it desired to 
be heard. A strong parliamentary committee was appointed, strong not 
in numbers but in weight. Before it the state and federal governments 
appeared by counsel. For the latter, Sir Wilfrid Greene presented_an 
argument based upon the long-standing convention of non-interference with 
Dominion concerns. Counsel for the state spoke of self-determination. In 
an able report, the committee recommended the rejection of the state’s 
petition on the ground that the question was one of Australian domestic 
concern, That was in 1935. Western Australia has taken no further step 
toward secession. 

I shall not make any of the very many observations and reflections 
which arise out of this incident, except one. It is to point out the great 
reliance of the state upon the authority at the centre of the British Com- 
monwealth and the acceptance by the state of the decision that authority 
gave after due consideration and a proper hearing. 

When the present war broke out, it became necessary for the Common- 
wealth government to assume very wide powers. The total nature of this 
war was driven home to everybody whose duties involved the consideration 
of the measures proposed for the prosecution of the war and who under- 
stood the reasons for their adoption. Many things which might on their 
face appear to have little connexion with the prosecution of the war, 
on closer examination were found to be intimately bound up with it. For 
instance, the court held that regulations controlling the collection and 
marketing of apples and pears were within the defence power, because 
the export of apples and pears depended upon shipping, and it was for 


~ 
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the government to take any measures thought desirable for the purpose 
of making it easier to divert ships to other purposes. The consequence 
has been that many of the things otherwise falling within the province 
of the states have passed into the province of the federal government 
for the duration of the war. A still further step was taken. The Australian 
constitution does not divide the field of taxation between state and Com- 
monwealth in any such manner as that with which you are familiar under 
your sections 91 and 92. Each government has a full power of taxation. 
Australians therefore enjoyed the privilige of paying a state income tax and 
a federal income tax assessed on the same income. During the war the 
federal parliament decided that only one income tax should be levied and 
by only one authority, viz., the federal government. A calculation was 
made of the total sum produced by aggregating federal and state taxation 
then in force. A plan was then adopted, by means of four acts of parliament, 
for the purpose of eliminating the states from the field of income tax. The 
first step was to impose by one statute a federal tax which would produce 
the aggregate sum found to result from all the income taxes at that time 
in force. The next step was to provide in another statute, passed in the 
exercise of the power to give financial assistance to the states, that a 
state which repealed its income tax laws should receive from the treasury 
of the Commonwealth the sum which, according to the calculations already 
made, those income tax laws produced at that time. The third step was 
in still another statute to provide that every taxpayer should pay his full 
federal income tax before he paid any of his state tax. The fourth step 
was to enact that, by a notice in writing addressed to the state treasurer, 
the federal treasury might cause any persons employed by a state in its 
income tax department to be transferred, without more, into the employ- 
ment of the federal government to serve in its taxation department. 

The last provision was justified under the defence power, which, it 
was claimed, gave full authority to require the employment of men in the 
services of the federal government. The majority of the high court 
upheld all four measures. The first was upheld under the power to make 
laws with respect to taxation; the next under the power to give financial 
assistance to the states and to impose conditions; the third as incidental 
to the taxation power, and the fourth under the defence power. The 
two dissenting judges would not agree in the fourth proposition, and 
one of them rejected the second. That decision marks an advance on the 
part of the court. Whether it is likely to go further or not, time alone 
will show. Meanwhile a halt of some kind to the indefinite enlarge- 
ment of the defence power has apparently been called, if the cabled 
news can be relied upon. For it has been announced that the court 
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declared void a regulation under the defence power affecting the remunera- 
tion of employees of a state for work done on a date which once was 
but owing to the war was no longer a holiday. 

But the story as I have narrated it shows a continual decline in the 
authority of the states and a growth in the predominance of the federal 
power, and the significance of this is apparent. It will not surprise you 
to learn that, lest the end of the war should deprive it of the authority 
the defence power has given it during the war and that post-war settle- 
ment should thus be hampered, the federal government has proposed 
amendments of the constitution. But that is a matter forming now a 
political issue. 

My purpose has been to lay before you a summary of the course 
of development in Australia. Like all developments it is irregular and 
its end is not yet. The only lessons to be gained from it perhaps are that 
all is flux and that you never can tell. 

Owen Drxon 
Australian Legation, 
Washington, D.C. 





CHIEF JUSTICE SHARESHULL AND THE ECONOMIC 
AND LEGAL CODES OF 1351-1352 


yore CAMPBELL’S comparison of chief justices with chancellors 

to the relative discredit of the former is familiar: “The Chancellors, 
although sometimes insignificant as individuals, were all necessarily mixed 
up with the political struggles and the historical events of the times in 
which they flourished; but Chief Justices occasionally had been quite 
obscure till they were elevated to the bench, and then, confining them- 
selves to the routine discharge of their official duties, were known only 
to have decided such questions as ‘whether beasts of the plough taken 
in vetito namio may be replevied.’”* Amongst the “obscure” Campbell 
classes Chief Justice Shareshull,? of whom he writes: 

Little is known except that he was employed to make the opening speech to the 
two Houses at the commencement of three successive parliaments. 

On the first occasion he enlarged upon the internal state of the country, [March 
1352]® and upon his recommendation were passed the famous “Statute of Treasons,” 
defining crimes against the state, and the “Statute of Laborers,” showing our ancestors 
to have then been under the delusion now so fatal to our continental neighbors, that the 
‘organization of labor’ is a fit subject for legislation.* 

This last paragraph reads strangely to us of the generation of Sir William 
Beveridge and his report. 

Lord Campbell wrote the preface to his Chief Justices in 1849 at a time 
when English legal historians laboured under enormous difficulties. No part 
of the present Public Record Office buildings was completed until 1856 ;° 
no volume in the Rolls Series editions of the year books for Edward I ap- 
peared until 1863, none for Edward III until 1885; no portion of the 
Staffordshire Historical Collections, so essential for our understanding of 
the career of a Staffordshire judge, was published by the William Salt 
Archaeological Society® until 1881. Inevitably, during the century since 
Lord Campbell began his work, the great increase of accessible information 
has revolutionized our knowledge of many medieval figures. 

But strangely enough in the case of William Shareshull, no such 


1Lives of the Chief Justices (2 vols., Philadelphia, 1853), vol. I, pp. v-vi. 

2Printed as “Shareshall,” with an erroneous date (also a typographical error) for 
his appointment as chief justice (ibid., pp. 100-1). 

3Actually February, 1351; his second speech was in January, 1352. 

Campbell, note 2. 

5M. S. Giuseppi, Guide to the Manuscripts Preserved in the Public Record 
Office (2 vols., London, 1923, 1924), vol. I, p. iii. 

®Now called the Staffordshire Record Society. 
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revolution has taken place. It is true that an advance has been made in our 
knowledge of certain aspects of his crowded life, such as his services to the 
Black Prince, or to the king in parliament; but the advance has been the 
result of specialized research by individual scholars and there has been no 
attempt to reconstruct the career as a whole of one of the ablest judges and 
administrators of his age; no endeavour to distinguish his arguments in 
court from those of a mediocre colleague, John Shardelow (d. 1344), with 
whom he has been almost hopelessly confused ;’ no effort to estimate Share- 
shull’s own contributions to legal history or to refute the erroneous state- 
ments about him that have hitherto passed current. 

In view of the abundance of material both manuscript and printed now 
available, it has seemed well worth while to plan a biography of Shareshull 
that would aim to throw light on his own personality and achievements and 
also on judicial and administrative methods in the reign of Edward III. 
Such a study is at present nearly completed,® but will probably face long 
delays in publication. Meanwhile, although Shareshull’s activities are too 
numerous and too important to fall within the compass of an article, it is 
hoped that by concentrating on a specific phase of his work—his relation 
to the famous legislation of 1351-2—it will be possible in the following 
pages to indicate, at least in part, his significance for economic and legal 
history. As a preliminary, a brief summary of his life® will be useful. 

He was born about 1290 in Staffordshire, either at Shareshill or at 
Walsall, of an inconspicuous family, and died in the Franciscan convent at 
Oxford early in 1370. His first recorded appearance in common pleas in 


TIn spite of the fact that Foss gave correctly the date of Shardelow’s death, like 
other scholars he attributed to him arguments delivered by Shareshull many years 
after Shardelow had died. Foss was thus misled into writing: “He [Shareshull] seems, 
indeed, at this time to have been more a political and a parliamentary judge than a 
man of law, for no chief justice is so seldom mentioned in the Year Books” (E. Foss, 
Judges of England (London, 1870], p. 610). - 

8Fortunately I had examined a large proportion of the important manuscripts by 
August, 1939, buf, as will appear in the following pages, there are many problems that 
cannot be solved without further examination of unprinted legal documents. 

®*The material used in my biography for the Shareshull family and for the career 
of the chief justice covers a wide range. Instead of repeating specific references, it 
will suffice here to indicate a few of the more important sources, printed and manu- 
script: Staffordshire Historical Collections, Huntbach MSS. (at William Salt 
Library, Stafford) ; volumes of the Oxford Historical Society and of the Oxfordshire 
Record Society; the Register of Edward the Black Prince; Franciscan Records. Also, 
all possible documents in the Public Record Office, London, such as: Close, Fine and 
Patent Rolls, Inquisitions post Mortem, manuscript and printed; Assize Rolls, Plea 
Rolls of the upper courts, Exchequer records, etc, mainly in manuscript. Unless other- 
wise specified, references to manuscripts are to those in the Public Record Office. 
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1316 as an attorney’® was followed within eight years by his frequent argu- 
ments as counsel in both the upper courts and by occasional service on 
judicial commissions. His able pleading in Geoffrey Scrope’s general eyres, 
1329-30,"* was rewarded by promotion in 1330 to be king’s serjeant, and in 
1333 to be a puisne judge of common pleas, a position which, except for 
one term in king’s bench, he held until his arrest in the cataclysm of 1340. 
He was restored to favour early in 1342, sitting usually in common pleas, 
also for a second term in king’s bench and for several terms in the exchequer 
as chief baron ; in October, 1350, he was made chief justice of king’s bench.** 
He acted on an incredible number of commissions throughout the realm, 
frequently on the domains of the Black Prince—justice of assize, of oyer 
and terminer, of eyre, of trailbaston, of peace, and of labourers. He was a 
permanent member of the prince’s council, and was summoned regularly 
to meetings of the king’s council and of parliament, in both of which he 
took an increasingly important part, especially after his appointment to the 
chief justiceship. He rendered a variety of services to the king, such as going 
on diplomatic missions to Scotland, or in the quarrel between the king’s 
cousin, Lady Wake, and the recalcitrant bishop of Ely, giving the king the 
support of judgements in a secular court against ecclesiastical authority. 
Shareshull retired from king’s bench in April, 1361,’* not in July, 1357," 
as has been often stated, but continued for several years to act on local 
commissions in Staffordshire and neighbouring counties and also on the 
lands of the Black Prince. 

Early in his judicial career Shareshull had acquired an Oxfordshire resi- 
dence near Woodstock, Barton Odonis, soon known as Barton Shareshull 
and, after many changes of form, by the nineteenth century called Seswell 
Farm.** His accumulation of landed estates both in Oxfordshire and in his 
native shire of Staffordshire enabled him to arrange suitable marriages for 
his son and three daughters by his first wife, and after the latter’s death, to 


10In the medieval sense of the term; 52 Selden Society, Year Books 10 Edward 
II, 1316-1317 (London, 1934), at p. 69. 

11Shareshull appeared in Northamptonshire and Bedfordshire. Fortunately manu- 
script reports of the eyres in these counties are in the Library of Harvard Law School 
(H.L.S. MS. 3, Northants.) and in the Library of Congress (MS. 7. I.J. Beds.). 

12King’s Bench 27, Coram Rege Roll 361, m. 48. 

18] bid. 403, m. 70 d. 

14The mistake in W. Dugdale, Origines Juridiciales, Chronica Series (London, 
1680), at p. 48, is due to a misrepresentation of the entry on the Close Roll. 

Thus far I have identified 80 variations in the spelling of the personal and 
place names, with “Shareshull” as the accepted version for the former, and “Shareshill” 
for the Staffordshire vill, now a part of Wolverhampton. 





; 


254 THe UNIversity oF Toronto Law JouRNAL 


marry as a second wife a widow of high rank and great substance.’* But 
through the failure of his direct male line in 1400" and a curious scarcity of 
male issue of his daughters and granddaughters the estates so carefully 
acquired were speedily dispersed and in both shires divided among many 
female descendants.’* The early disappearance of Shareshull as a family 
name has helped, I think, to account for the obscurity surrounding the 
chief justice. How little the obscurity is deserved should appear in the fol- 
lowing account of his activities. 

The last parliament that had sat before Shareshull became chief justice 
was that of the spring of 1348.’° Because of the plague, none was held in 
1349 or in 1350; therefore the parliaments of February 9 to March 1, 1351, 
and of January 13 to February 11, 1352, are of peculiar importance, 
especially in view of the dislocation caused by the great disaster of the black 
death, and by the French war, which despite various truces continued inter- 
mittently between 1347 and 1355. 

In an analysis of the enactments of 1351-2, arranged in Statutes of the 
Realm* in the same order as on the Statute Roll and numbered consecu- 
tively as if made in two sessions of the same parliament, it has seemed best to 
disregard certain enactments on miscellaneous matters not pertinent to the 
purpose of this study. 1351: Statute I, Children of the king’s subjects born 
out of England. 1352: Statute V, c. 7, Keepers of forests; c. 8, Providing 
armed men; c. 11, Feudal aids. Also the ecclesiastical sections, 1351: 
Statute IV, Provisors. 1352: Statute VI, Ordinance for the clergy.*** For 
clarity of discussion the remaining enactments of both years are grouped 
under two separate headings: Economic regulations, and Legal reforms. 

Economic regulations. 1351: Statute II, cc. 1-7, Labourers ; Statute III, 
c. 1, Assize of cloth and aulnagers; c. 2, Aliens allowed to sell by retail as 
well as by wholesale; c. 3, Forestalling; c. 4, Weirs. 1352: Statute V, cc. 





16Dionisia the widow of Sir Hugh de Cokesey (d.1356). The fact that 
Shareshull’s first wife was also named Dionisia has produced a number of errors in 
the old pedigrees, many of which I have been able to correct. 

17By the death on May 17, 1400, sine prole, of William Shareshull, sheriff of 
Staffordshire, grandson of the chief justice; Inquisitions post Mortem, C. 137, File 4, 
no. 19; Calendarium Inquisitionum post Mortem (4 vols., [London], 1806-28), vol. ITI, 
at p. 260. 

18]t has been of great interest to trace the history of these dispersed estates into 
modern times. 

19Jnterim Report of the Committee on House of Commons Personnel and Politics 
(London, 1932) and Rotuli Parliamentorwm (6 vols., [London], n.d., Index, 1832) are 
my authorities for the meetings of parliament. 

20Rotuli Parliamentorum, vol. II, at pp. 225 ff. 

21(11 vols., [London], 1810-28), vol. I, at pp. 310-28. 

21aStatute V, c. 22, Penalties for purchasing provisions at Rome. 
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1, 6, 15, 21, Purveyors; c. 9, Balance instead of auncel weight; c. 10, 
Standard measures (confirmation of Magna Carta, c. 25); cc. 12, 13, 20, 
Coinage ; Statute VII, Form of Levying the Fifteenth. 

Legal reforms. 1352: Statute V, c. 2, Treason; c. 3, Indictors on trial 
juries to be removed if challenged ; c. 4, No arrest on petition or suggestion 
(confirmation of Magna Carta, c. 39) ; c. 5, Executors of executors to have 
same rights and duties as the first executors ; c. 14, For persons indicted of 
felony two successive writs of capias required before exigend ; c. 17, Same 
process in debt, detinue and replevin as in account, namely one writ of 
capias before exigend ; c. 18, Villeins may be seized pending writ de Liber- 
tate probanda ; c. 19, King’s debtors may be sued by individuals, but execu- 
tion stayed; c. 23, Companies of Lombards answerable for debts of their 
fellows. 

In any attempt to estimate the extent to which legal members of the 
council were responsible for the form or substance of legislation, it is essen- 
tial to examine the relations of commons petitions to the enactments on the 
Statute Roll.?* The statutes of 1351 on economic matters followed commons 
petitions®* rather closely, with two exceptions: the act on forestalling was 
not based on a petition and the most important act of all, the statute of 
labourers, was left almost completely to the council, as will be shown fully 
a little later. It is of interest to note that a similar procedure obtained for 
the statute of provisors. The statutes of 1352 on economic matters were all 
based on commons petitions, the petition for standard measures repeating 
a request made in 1351. Even Statute VII, in reality instructions for levying 
the new triennial, refers to a petition not preserved on the rolls of parlia- 
ment, but proves merely to add details to a method already worked out two 
years before in the absence of parliament. 

The legal reforms all belong to 1352 and like the economic enactments 
follow rather closely the form and substance of commons petitions, again 
however with two exceptions. The answer to complaints of the hardship of 
exigends was the requirement in felony of two writs of capias before the 
exigend, a remedy not suggested by the commons. The petition on the dan- 
gers of the present loose interpretation of what constitutes treason as distinct 
from mere felony makes no recommendations except to request specific defi- 
nitions ; the resulting elaborate statute must therefore have been the work 
of the council. 


But even though there is convincing evidence that the two most im- 


22For this whole subject, see H. L. Gray, The Influence of the Commons on Ear!y 
Legislation (Cambridge, Mass., 1932), passim. 

28The petitions of 1351 and 1352 are printed in Rotuli Parliamentorum, vol. II, at 
pp. 227 ff. 
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portant statutes on economic and legal matters respectively were formu- 
lated in the council and not in commons petitions, there remains the diffi- 
cult problem as to the precise part played by the council’s judicial mem- 
bers in the middle of the fourteenth century. Although we find nothing so 
illuminating as Hengham’s famous remark, “Do not gloss the Statute; we 
understand it better than you do, for we made it,”** it is reasonably certain 
that in matters of law expert opinion must have prevailed :** the judges 
were expected to be in parliament, to act as triers of petitions, to assist with 
legal judgements and also with drafting legislation ;** and sometimes exer- 
cised a wide discretion in amending the substance of a demand,”’ often 
showing “ingenuity and resource.”** If these statements are true of 
judges and serjeants-at-law in general, they must apply with special force 
to the presiding judge of the highest criminal court in the realm. Naturally, 
therefore, the summons to the councils of 1351 and 1352, the earliest since 
Shareshull’s promotion, and, until his resignation from king’s bench, to the 
other councils connected with parliament, name him first on the list of 
judicial members. In 1351 and ’52 the list includes Basset, his sole com- 
panion on king’s bench, Stonor chief justice of common pleas and his five 
colleagues, Fencotes, Hillary, Kelleshull, Stouford, and Willughby; four 
king’s serjeants, Robert de Thorpe, Thomas de Seton, Henry Grene, Wil- 
liam de Notton; also Master Henry de Chaddesden in both years, in addi- 
tion, Master John Lecche in 1352—a distinguished and experienced legal 
group.”® Further, possibly under the influence of Geoffrey Scrope’s example 
in the thirties, Shareshull as chief justice, instead of the chancellor, was 
deputed by the king to open the parliaments of 1351, ’52, 54, and ’55, and 
the great council of 1353, probably also the parliaments of 1357, ’58, ’60, 
and ’61.°° He was sometimes a trier of petitions, in 1351 of those from 


24]. de Aumcye v. An abbot, [1305] Rolls Series, Year Books, 33-35 Edw. I 
(London, 1879), 33 Edw. I, Mich., at p. 82. 

25H. G. Richardson and G. Sayles, “The King’s Ministers in Parliament” in 47 
English Historical Review (1932), p. 199; “The Early Statutes” in 50 Law Quar- 
terly Review (1934), at p. 545. 

**English Historical Review, ut supra, at p. 388. 

27T. F. T. Plucknett, “Parliament” in The English Government at Work, 1327- 
1336 (Cambridge, Mass., 1940), at pp. 116-17. 

28T. F. T. Plucknett, Statutes and their Interpretation in the First Half of the 
Fourteenth Century (Cambridge, 1922), at p. 65. 

2®Reports on the Dignity of a Peer (5 vols., London, 1820-9), vol. IV, at pp. 587 
ff., 590 ff. 

®°The rolls of parliament are lost for these four years. Chief justice Thorpe, 
Shareshull’s immediate predecessor, had opened the parliament of 1348; chief jus- 
tice Grene, Shareshull’s immediate successor, opened the parliament of 1362, the 
first since Shareshull’s retirement. 
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lands outside of England,** in 1352 and ’54 of those from England 
also.** 

Shareshull’s participation in the work of parliament and council during 
the years 1351 and 1352 is definitely established. But fortunately, there is 
additional evidence, more specific in character, on his relation to the eco- 
nomic and legal enactments of these years; this evidence needs detailed 
discussion. 

For the economic regulations it is necessary to turn back to the plague 
year of 1349 when no parliament could meet and when, in the judgement 
of the governing classes, labourers were taking unfair advantage of the 
mortality to demand unreasonably high wages. To meet the crisis, the 
ordinance of labourers was issued at Westminster under date of June 18, 
“per ipsum Regem et totum consilium” as the result of discussion “cum 
prelatis et nobilibus et peritis aliis.”** Neither of the upper courts dared sit 
in Trinity term, but Shareshull after holding pleas of oyer and terminer in 
Warkwickshire early in June** is recorded as making an acknowledgment 
in chancery just before June 18.** It is safe, therefore, to infer that he was 
one of the “periti” consulted in devising the hastily drawn emergency 
measure, designed to check the rise of wages and prices and to prevent 
labourers from breaking their contracts. As has often been emphasized, its 
novelty consists in the fact that it represents uniform economic regulations 
for the whole country established by the central government, in contrast 
to the old local regulations made by local authorities, guilds, towns, and 
mayors. 

The ineffectiveness of the ordinance in achieving its aims led to per- 
sistent complaints by the greater taxpayers, almost always employers of 
labour, that they could not pay their quota of taxes because of the excessive 
wages “extorted” from them by labourers.** The exchequer was finding 
it increasingly difficult, therefore, to collect the amounts due under the 
triennial tenth and fifteenth granted in the spring of 1348 at the last par- 
liament before the plague, in the form now customary, that is, a fixed sum 
apportioned definitely throughout the country. Shareshull, himself an em- 





31Rotuli Parliamentorum, vol. II, at p. 226. 

32] bid., at pp. 236, 254. 

38The ordinance and the statute of labourers are printed in the Statutes of the 
Realm, vol. I, at pp. 307-8, 311-13; also, together with many other documents on the 
labour legislation, in the appendix of my Enforcement of the Statutes of Labourers 
during the First Decade after the Black Death, 1349-1359 (New York, 1908). 

34T, Habington, Survey of Worcestershire (2 vols., Oxford, 1895 [1893]-9), vol. 
II, at p. 392. 

85Calendar Close Rolls, 1349-54, at pp. 88-9. 

86Enforcement of Statutes of Labourers, at pp. 99-100. 
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ployer of labour on his agricultural estates in Oxfordshire and in Stafford- 
shire, must have learned from his extensive travels for assizes and other 
judicial business during the summer of 1349 that the ordinance was a failure. 
Further, his recent experience as chief baron had given him a full under- 
standing of the financial pressure on the government caused by the costliness 
of the French war and perhaps had suggested to him the development of 
his notable methods for securing additional revenue through penalties im- 
posed in court, methods that had already proved extraordinarily successful 
in his sessions of oyer and terminer in Suffolk in 1343 and 1344*" and on 
his eyres in the prince’s domains in 1347.°* The “second ordinance” of 
labourers, far less well known than the first, was issued on November 21, 
1349, by the king on the advice of the same or a similar group that had 
drawn the first, and very probably at the suggestion of Shareshull.** It 
contained the new and original plan of aiding the taxpayers by ordering 
the subsidy collectors to levy on labourers the “excess” above the legal rate 
of wages taken by them and to apply such sums in aid of the subsidy. This 
ingenious scheme meant that the one class in the community which was 
benefiting from the national disaster would be forced to relieve the bur- 
den of taxation on the other classes. 

So great was the disorganization in administrative departments as a 
result of the plague that accurate information is very meagre. But it is ap- 
parent that the collectors even with the aid of sheriffs were unsuccessful in 
carrying out the new scheme. Early in 1350, with parliament still unable 
to meet, the council must have discussed the serious problems involved, un- 
doubtedly with the advice of the judges, since the two upper courts were 
both at Westminster for Hilary term. The commissions of the peace issued 
in February for seven counties,“ in a new form almost certainly approved 
by Shareshull, contained the full powers of determining felonies and tres- 
passes urgently requested in the parliament of 1347," and provisions for 
the enforcement of the wage regulations and for stricter control of the 
collectors in relation to “excess.” Evidence for the activities of similar com- 


8™Under a commission of December 1, 1343; Calendar Patent Rolls, 1343-5, at 
p. 98. His proceedings are preserved in Assize Roll 859 and the amounts of penalties 
appear in records of king’s bench, chancery and exchequer, passim. The whole epi- 
sode is described in detail in my biography. 

88Register of Edward the Black Prince (4 parts, London, 1930-2), pt. 1, pp. 108 


ff.; Registrum vulgariter nuncupatum ‘The Record of Cacnarvon’ ({London], 1838), 
pp. 133 ff. 

38°Enforcement of Statutes of Labourers, at pp. 100-1; text printed in appendix, 
at pp. 258-61. 


*°Calendar Patent Rolls, 1348-50, at pp. 526-7 (inaccurately summarized) ; En- 
forcement of Statutes of Labourers, at pp. 10-12, app., at pp. 33-4. 
*1Rotuli Parliamentorum, vol. II, at p. 174. 
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missions in other counties shows that failure of enrolment was due to the 
breakdown of clerical machinery rather than to lack of appointments.“ 
Shareshull was probably acting in Oxfordshire,** and certainly in 
Devon,** and was perhaps assigned to several other counties on the south- 
western circuit of assize.*® He was thus able to discover the unsatisfactory 
features of the scheme, particularly the difficulties arising from the neces- 
sity of separating “excess” from other money penalties, such as “fines” or 
“amercements.” 

Shareshull’s opportunity for remedying these difficulties came with 
the first parliament that met after his appointment as chief justice, when 
one more payment of the current triennial was still due. His “speech from 
the throne” on Tuesday, February 15, 1351, explained that the pestilence 
and the king’s preoccupation with the war had prevented a session of par- 
liament since 1348 and listed as the “causes” for its summons now the 
failure to keep the peace of the land, the evils of maintenance, the refusal of 
labourers to work as they did formerly, and the export of the “treasure of 
the realm.” Of the commons petitions delivered on Thursday as Shareshull 
had requested, two concerned labourers. The first repeated the charges 
against them made in the opening speech and asked that at the suit of the 
party as well as of the king they have an additional punishment of “cor- 
poral penance,” since they pay no attention to “fines” or “redemptions” ; the 
reply, it is stated, appears in the statute made in this parliament. The 
second petition asked that “fines and amercements,” as well as “excess,” 
should go toward the subsidy; the reply merely refers to the ordinance 
“nouvelment fait et escrit desouz en cest roule.” 

In view of these antecedents, the statute itself needs careful scrutiny. 
The preamble recounts the commons’ complaints that the ordinance is dis- 
regarded and their request for a “remedy” and states that the following 
“things” have been “ordained and established in parliament with the assent 
of prelates, earls, barons and other magnates and of the commons.” The 
accurate administrative provisions that supplement but do not replace the 
ordinance include specific rates of wages for all labourers, instead of the 
previous vague rates of the “twentieth year,” exaction from labourers of 
oaths of obedience and, only if these oaths are broken, punishment by 
“fines redemption and imprisonment” at the discretion of the justices to be 





42Enforcement of Statutes of Labourers, at pp. 10-12, 102-5. 

43Calendar Patent Rolls, 1348-50, at p. 594. 

44See my Proceedings before the Justices of the Peace in the Fourteenth and Fif- 
teenth Centuries, Edward III to Richard III (London [and Cambridge, Mass.], 1938), 
at pp. 83, 85 

45For his appointments to this circuit, which often included Berks. and Oxon, see 
infra, at p. 273. 
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assigned [i.e., justices of the peace under new commissions] ; accurate in- 
structions to the justices and to subordinate officials; process permitting 
suits of the party as well as of the king, with the exigend after the first 
capias; the appointment of deputies to the justices; precise dates and 
length of the sessions [the basis of quarter sessions] ; and finally, elaborate 
clauses to the effect that all money penalties under the labour legislation, 
not merely “excess,” are now to go in aid of the subsidy ; assessment of the 
penalties by the justices and delivery by endented estreats to the collectors, 
in order that the latter may be called to account at the exchequer if they 
have failed to distribute the sums to the districts in which they were im- 
posed or to the next poorest district in case of a surplus. 

I give these details at such length** because although they incorporate 
with slight modifications the few specific suggestions made by the commons 
they go far beyond such suggestions, and, in my judgement, reflect the 
expert legal advice of a man of law who was also an experienced adminis- 
trator and who had already been extraordinarily successful in securing 
through courts of justice considerable revenue for the exchequer. The 
changes now introduced all tended to far greater efficiency in enforce- 
ment. It is Shareshull’s -work in this enforcement that gives additional 
weight to the hypothesis of his part in formulating the statute. The first 
step was the issue on March 15, at a time when Shareshull was at or near 
Westminster and in close touch with the king,*’ of commissions of the 
peace for thirty-nine counties and one town,** almost identical in form 
with the commissions of 1350 but now including jurisdiction over the 
statute of 1351 as well as the ordinance of 1349. He was himself immedi- 
ately appointed in seven counties, and a little later in five more ;** his rolls 
for Devon survive® and those of his deputies in Wiltshire.” 

The novel experiment in taxation had not yet been successful but had 
“shown the commons where hope of relief lay.”** Therefore when the king 
through Shareshull at the next parliament; that of January, 1352, asked 
for another triennial subsidy the commons granted it on condition of the 





**They were, of course, discussed in my Enforcement of Statutes of Labourers 
but with no reference to Shareshull. 

*7An extra stipend was given Shareshull for his stay with the king (Liberate 
Roll 128, m. 3). 

48Calendar Patent Rolls, 1350-4, at pp. 85-91; text of commission is printed in 
appendix of Enforcement of Statutes of Labourers, at pp. 21-4. 

**Calendar Patent Rolls, 1350-4, at pp. 86 ff., 284-5. 

5°Preserved in Public Record Office under the classification of “Assize Rolls.” 
Selections are printed in my Proceedings before Justices of the Peace, at pp. 62-81. 

51Translated and printed by E. M. Thompson in 33 Wiltshire Archaeological and 
Natural History Magasine (1903-4), at pp. 384-409. 
S2Enforcement of Statutes of Labourers, at p. 106. 
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repetition of the experiment. Resolved that no loophole be left for evasion, 
they drew up in the form of a petition, elaborate and precise instructions— 
bearing all the marks of expert advice—for the collection, distribution, and 
accounting at the exchequer of both “fines” and “excess,” including arrears, 
and for payment of salaries to the justices; they also requested separate 
“commissions de laborers.” The petition was granted and copies sent to 
all collectors. Although sometimes referred to as an “ordinance made by the 
king’s council,”** the instructions are usually called the “Statute for the 
Form of Levying the Fifteenth”®* and in reality merely add meticulous de- 
tails to the plan that I believe had originated with Shareshull,"* details 
that undoubtedly had his full approval as making for greater efficiency in 
carrying out the scheme. 

There is some evidence to show that Shareshull favoured the request 
for separate justices of labourers. Although commissions like those of 
March 15, 1351, continued to be appointed during almost all of 1352, sud- 
denly, on December 17 of that year and on January 1 of the next, separate 
commissions for labourers were named for three counties and one town,”® 
and were followed by a number of others in the course of 1353. But not 
until September of the latter year at the great council opened by Shareshull, 
when the change was again requested by the commons, was it embodied in 
the measure known as the statute of victuallers.*’ It can scarcely be mere 
chance that the three counties first to try the new system were Shareshull’s 
“home” counties, Buckinghamshire, in which he had recently presided 
over a session of king’s bench particularly concerned with labour cases ;* 
and Oxfordshire and Berkshire,®* in which he had been acting as justice of 
assize in the summer of 1352. In each of these two last, he himself with two 
of his legal colleagues and four or five of the local gentry had been appointed 
on December 7, 1352, to a commission of the peace without authority over 
labour laws, evidently in anticipation of the separate commissions for 
labourers issued a few weeks later. 

It is reasonable to argue that Shareshull, after having favoured commis- 
sions of the peace with trained lawyers and a quorum for determining 
felonies and trespasses, found by experience that labour cases in local ses- 


53[bid., at p. 108, note 2. 

‘47 bid., at pp. 108-9; app., at pp. 271-3 (text). 

55Supra, at p. 258. 

56Calendar Patent Rolls, 1350-4, at pp. 392, 394, 395. 

5127 Edw. ILI, st. I, c. 3; Statutes of the Realm, vol. I, at p. 330. 

°8Infra, at p. 263. 

‘°From May 23 to November 18, they constituted a separate circuit; see infra, at 
p. 273, note 108. 

*°Calendar Patent Rolls, 1350-4, at p. 394. 
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sions, unlike those in the upper courts, turned chiefly not on questions 
of law but on questions of fact, namely on the taking and giving of illegal 
wages and prices.*' Therefore it became obvious to himi as a trained ad- 
ministrator that the enforcement of labour laws could be carried out more 
effectively by local residents than by judges from outside the county; also 
that these members of the county gentry, almost never men of law, with 
no duties in their sessions other than dealing with recalcitrant labourers or 
masters, and consequently with responsibility for one set of estreats only, 
instead of with estreats for various offences, and receiving rewards of extra 
stipends for extra zeal in obtaining convictions,** were peculiarly well 
adapted to securing the maximum amounts to be granted as a bonus to 
taxpayers. Thus the chief raison d’étre of the separate justices of labourers 
was their relation to the subsidy. 

But the sensational results of the scheme® were due not only to the 
justices of the peace and to their successors, the justices of labourers, but 
also to an additional factor for which credit must undeniably be given to 
Shareshull. These results appear in the total figures for the subsidy and 
for the penalties in each county and in selected portions of accounts printed 
in the appendix of my Statutcs of Labourers, and in the details of the extra- 
ordinary sums for Essex given in the volume of the Essex peace rolls now 
completed by Mrs. Furber but not yet published. For the present discus- 
sion a few examples from my appendix must suffice. In the counties of 
Buckinghamshire and Essex the penalties actually equalled half the tax, 
and in seven counties they equalled a third; Colchester, Essex, was rated 
to the tenth at £26.2s.9d., but as the penalties amounted to £84.7s.7d. the 
taxpayers were relieved of any payment to the subsidy. How was it pos- 
sible to force the labouring classes to pay half the tax assessed in a given 
county or more than three times the tax assessed on a borough? A partial 
answer is found in the response during the parliament of 1352 to a com- 
mons request for better law enforcement: “The king will send his bench 
where there is need.”** The calendar of king’s bench printed in my 
Proceedings®* shows how Shareshull, soon after he became chief justice, 


*1 Enforcement of Statutes of Labourers, at pp. 77, 174 ff. 

82] bid., at p. 48. 

®8Fully described, ibid., part 1, chap. m1. 

®*Now ready for the press; to be published, it is hoped, by the Esser Archaco- 
logical Society. 

®5Rotuli Parliamentorum, vol. II, at p. 238. 

86At pp. 29-33. 
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adopted and greatly developed the policy imitiated by Geoffrey Scrope*®’ 
and lends colour to the belief that it was Shareshull who inspired the 
king’s answer. The sessions at Aylesbury in Trinity term, 1351, and at 
Chelmsford in Michaelmas of the same year and in Hilary, 1352, acquire 
new significance from the fact that it was precisely in Buckinghamshire 
and in Essex that half the tax was covered by the penalties. So lucrative 
was the Aylesbury session before Shareshull that an exchequer dispute had 
to be referred to king and council. Their interpretation, rendered undoubt- 
edly in the presence, or at the advice, of Shareshull himself, was that sub- 
sidy collectors had a right, contrary to exchequer opinion, to all penalties 
in labour cases in whatever court they were imposed.® 

But Shareshull’s aims were not limited to relieving the taxpayers ; they 
were also directed to securing by means of the king’s bench and other courts 
revenue that would benefit the central government directly. For this pur- 
pose, the new weights and measures legislation, which I feel sure he had 
favoured, was admirably fitted. The results abundantly justified the plan ; at 
Bedford, at Warwick, at Norwich, and at Bury St. Edmunds, during 1352, 
sixteen or twenty membranes of proceedings before king’s bench in each 
term, almost equal in bulk to a normal Rex roll, closely written on both 
sides, contain an incredible number of amercements for the use of illegal 
weights and measures. Finally, although proceedings against collectors for 
graft occur most frequently in the exchequer, more rarely in sessions of the 
peace, many are also found on the coram Rege Rolls and often result in 
large financial gains for the crown. In fact, as late as 1358, when Shareshull 
had taken the king’s bench to the south-west, presentments are recorded 
in Trinity term at Sherborne, some of them originally brought before 
Shareshull and his colleagues as justices of the peace in Dorset, accusing 
the collectors of appropriating to their own use penalties on labourers.” 

The most scandalous cases, however, were those dealt with by the 
king’s bench in 1351 and 1352 at Chelmsford, apparently a hotbed of cor- 
ruption, as is vividly shown in Mrs. Furber’s volume. It is also conceivable 
that a Surrey case involving the collectors brought before the court in 
Trinity, 1353, as well as the serious charges against a Surrey justice of 
the peace made in the Surrey sessions of the peace and removed coram 
Rege,"® were factors in Shareshull’s decision to take the king’s bench to 
Proceedings before the Justices of the Peace, at pp. Ixi-lxii. Henry Scrope when 
acting as chief justice in his brother’s place carried out the same policy; see s. IV of 
my “Keepers of the Peace and the Justices of the Peace” still unpublished but to be 
included in vol. III of The English Government at Work, 1327-1336. 

68Enforcement of Statutes of Labourers, at p. 111; app., at pp. 275-6, 328-9. 

°°/bid., at p. 124, and note 1. 

70Jbid., at pp. 41, 96-7; app., at pp. 211-13. 
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Kingston-on-Thames during part of Michaelmas term, 1353, for a session 
that proved to be of the utmost importance for his vigorous policy toward 
criminal law, to be discussed below.” 

The evidence presented in the preceding pages for Shareshull’s re- 
sponsibility for the formulation and for the enforcement of economic 
measures, new in medieval England, had entirely escaped my attention 
during my research many years ago on the statutes of labourers; but finds 
confirmation in opinions expressed by some of his contemporaries. Whether 
or not the phrase “La malice des seruantz” in the opening paragraph of the 
statute of 1351 was invented by Shareshull, it undoubtedly represented what 
was known to be his attitude and that of employers in general toward the 
attempt of workmen to make, as it seemed to those in authority, excessive 
profits out of a widespread calamity. But the workmen were not without 
defenders. By 1356, a vicar and a hermit were accused in king’s bench be- 
fore Shareshull of preaching in Ware, Hertfordshire, that the statutes of 
labourers were wicked and that there was nothing to prevent workmen 
from taking what wages they liked."* It cannot be a mere coincidence that 
two years later a number of men, probably of the labouring class, were in- 
dicted in the Hertfordshire sessions of the peace for various offences, among 
them for having said that they “wanted to strike Shareshull.”"™* 

For the legal reforms it is necessary to differentiate between those con- 
cerning private and those concerning criminal law. No specific evidence 
has come to my notice connecting Shareshull more closely than the other 
judges of the upper courts with the reforms in private law that were enacted 
in the parliament of 1352 on the basis of commons petitions. That these 
petitions were carefully scrutinized by Shareshull and the other dis- 
tinguished legal experts on the council and that the resulting statutes had 
their full approval seems absolutely certain. But Shareshull’s relation to the 
reforms in criminal law is a different matter and requires careful investi- 
gation. 

His opening speech in the parliament of January, 1352, apart from 
containing the inevitable message from the king about the war, was con- 
centrated on troubles within England: the peace of the realm is not kept, 
disturbers and maintainers of quarrels and of riots are not duly punished, 
statutes are not obeyed because of favour and maintenance. The speech evi- 
dently reflected Shareshull’s own experiences in his previous attempts to 
punish crimes of violence, such as those committed by his turbulent Stafford- 


"Infra, at pp. 275-80. 

*2King’s Bench 27,Coram Rege Roll 385, Rex m. 15; Proceedings before Justices 
of the Peace, at p. cxxv. . 

*8King’s Bench 27, Coram Rege Roll 413, Rex m. 20; Proceedings, loc. cit. 
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shire neighbour, Sir Hugh de Wrottesley ;* and his difficulties with recent 
cases of disorders in court, even assaults on a justice “doing his office” ;** 
or with the assumption of royal power with armed might by gangs of out- 
lawed evildoers, in resisting the king and his justices ;"* or with the im- 
prisonment of a justice of the peace and the prevention of his sessions by 
trespassers “like madmen and men possessed by an evil spirit." 

In spite of the prevailing lawlessness depicted by Shareshull on the 
basis of his actual knowledge, the changes in process in criminal law asked 
for by the commons and approved of by a council that was composed of 
so many lawyers including the chief justice were mainly in the direction of 
leniency rather than severity. It is of interest to note that the use of one 
capias only before the exigend recently sanctioned for labour offences and 
long allowed in the action of account was extended to three other personal 
actions ; but that the remedy for the great harshness complained of by the 
commons in exigends for felony was the more merciful requirement that 
two writs of capias must precede the exigend,"* a provision originating, I 
think, with the council. The possibility of preventing the identity of the 
personnel of the indicting and trial jurors is a significant step toward the 
modern jury system; the prohibition of arrest on petition or suggestion 
maintains the weakness inherent in English medieval criminal procedure, 
the outgrowth of a real antagonism between the due process of law guaran- 
teed by Magna Carta and an effective restraint of lawlessness. If no arrest 
can take place until an indictment has given the indicted ample warning 
and therefore a chance of escape, inevitably arrests become very difficult.”® 

Far more important than the changes in process are the specific defini- 
tions of*treason, drawn up in order to remove the ambiguities and the un- 
certainties complained of by the commons. Obviously on this subject the 
opinion of the chief justice of king’s bench must have had great weight with 
the other members of the council, both with the men of law and with the 
laymen. The “declaration” attributed to the king defines with great clarity 
the familiar types of treason. 





The narrative of this cause célébre is given in Staffordshire Historical Collec- 
tions, vol. XIV, and n.s. vol. VI, part 2, and is discussed at length in my biography. 

7 Anon., [1348] Year Book (London, 1678-80), 22 Edw. III, Mich. 26, at p. 13. 

76Calendar Patent Rolls, 1345-8, at pp. 386-7. 

™?Calendar Patent Rolls, 1348-50, at p. 594. 

78A definite change in the existing requirement for one capias only; cf. Anon., 
[1348] Liber Assisarum (London?, 1514?), 22 Edw. III 81. There is no foliation in 
this first edition. 

7See my article on “The Transformation of the Keepers of the Peace into the 
Justices of the Peace” in Transactions Royal Historical Society (4 series, 1929), 
vol. XII, at pp. 31-3; also s. V of my article on “The Keepers of the Peace and the 
Justices of the Peace” referred to supra, in note 67. 
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A I Compassing or imagining the death of the king, of his wife, of their eldest son; 
II Violating the king’s wife, the king’s eldest daughter unmarried, the wife of the 
king’s eldest son; III Levying war against the king, adherent to and giving 
comfort to his enemies in or out of the realm; IV Counterfeiting the great or 
privy seal, the king’s money, bringing counterfeit money into the realm; V Slaying 
the chancellor, the treasurer, justices of the one bench or other, justices in eyre, 
justices of assize, all other justices assigned to hear and determine, “being in their 
places, doing their offices.” 


B Another manner of treason: Servant slaying his master, or a wife her husband, a 
man secular or religious slaying his prelate. 

Under A, escheats are to the king; under B to the lord. 

C Riding armed openly or secretly with men of arms against any other to slay 


him or to rob him or to imprison him until he pay a fine, is not treason but felony 
or trespass. 


D Any other case not specified may not be adjudged treason until shown before the 
king in parliament. 


The “declaration” contains several points of interest in relation to 
Shareshull. He had recently served on a commission in Cornwall to investi- 
gate the importation of counterfeit money from foreign parts ;*° the omis- 
sion of chief baron from the list of officials and judges is hard to explain, 
especially in view of Shareshull’s several appointments to the post; the 
phrase “justices assigned to hear and determine” must include justices of 
the peace, recently given this power, partly at least through Shareshull’s in- 
fluence ; that the slaying of justices “doing their offices” constituted treason 
coincides with Shareshull’s attitude in adjudging extremely severe penal- 
ties for attacks in court even when they did not result in death.** The de- 
scription of “Another manner of treason” now makes it legitimate to use 
the modern nomenclature of High Treason and Petty Treason, henceforth 
an important distinction, clearly recognized in Shareshull’s judicial argu- 
ments. The definite provision that riding armed and attacking ordinary 
people was only felony or trespass was amplified and modified later by a 
series of statutes on riots.**? By 1380 there was an interesting case of an 
armed uprising that was treated as treason when removed to king’s bench 
but not so called in the Wiltshire sessions of the peace.** The statement 
that the authority of parliament is necessary for the extension of the defi- 





80Calendar Patent Rolls, 1345-8, at p. 391. 

81See the reference in note 75, supra. 

82The best discussion of the complicated statutes on riots enacted during the 
reigns of Richard II and his immediate successors is that of Thomas Marowe in his 
“Reading on the Peace” in 1503, Lecture VIII, printed in my Early Treatises on the 
Practice of the Justices of the Peace (Oxford, 1924), at pp. 338 ff. 

88Proceedings before the Justices of the Peace, at pp. cxiv, 390, 398; T. F. T. 


Plucknett’s “Commentary on the Indictments” (following my Introduction), at pp. 
cl-clii. 
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nition of treason to include offences other than those here specified is con- 
sistent with Shareshull’s views on the supremacy of parliament ; “agard du 
parliament est la pluis haute ley que soit.”** 

Because of the absence in fourteenth-century England of the theory 
and practice of the “separation of powers” considered so fundamental in 
the United States, Shareshull’s relation to the criminal code went far 
beyond a share in its enactment. In fact, the hypothesis of his responsibility 
for devising some of the legal reforms is greatly strengthened, precisely as 
in the case of the economic legislation, by the evidence of his activities 
as an administrator, and in this instance, also by his judgements and 
opinions delivered in court. But the evidence is more elusive than for the 
economic code. 

As contrasted with our knowledge of economic matters, our ignorance 
of medieval English criminal law is profound. For this ignorance there 
are several reasons. In comparison with the complexity of private law, 
the simplicity of criminal law and the consequent lack of any necessity 
for elaborate pleadings are a partial explanation of the relatively few reports 
of criminal cases in the year books. A further explanation, for the four- 
teenth century, of the scantiness in the number of reported cases is that 
at this date the king’s bench sat so frequently in a “foreign” county*® that 
it was more difficult and less profitable for the reporters to follow its 
journeyings than to remain at Westminster or at York and listen to the 
arguments in common pleas. 

Our ignorance is not due, however, merely to the lack of reports but 
also to our failure to utilize the records (mot reports) of innumerable cases 
of felony and of trespass vi et armis, the later misdemeanour, dealt with by 
indictment before a great variety of crown-appointed justices—of eyre, 
of oyer and terminer, of trailbaston, of the peace. Except for some recently 
published rolls of justices of the peace, most of these voluminous records 
are still in manuscript,** and at present inaccessible. A penetrating analysis 
made a few years ago by Professor Plucknett*’ of indictments in certain 


84K. vy. William archbishop of York, [1332] Year Book (London, 1678-80), 6 
Edw. III, Hil. 15, at pp. 5-6 (per Schard. [Shareshull], still a pleader). The late 
I. D. Thornley, “Treason by Words in the Fifteenth Century” in 32 English Historical 
Review (1917), at p. 558, in commenting on the reference to parliament in the 
statute of 1352 stated that the old common law was still applicable and that it included 
treason by words. 

85The term for a county other than Middlesex in which king’s bench sat. 

86Except also for the early assize rolls and eyre rolls published by the Selden 
Society; also extracts in translation from the various rolls published by the county 
societies, such as those in the Staffordshire Historical Collections. 

8T™Mentioned in note 83, supra. The “Commentary” covers pp. cxxxiii-clxi. 
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selected sessions of the peace and his discussion of the conflict between the 
professional opinion of Westminster Hall and that of the lay justices of 
the peace** shows the urgent need for further investigation of this almost 
inexhaustible store of material. Equally serious has been the failure to 
study the rolls of king’s bench except in connexion with reported cases. 
In addition to its jurisdiction over appeals of felony and actions of trespass 
vi et armis initiated by bill or by writ, the king’s bench also exercised 
jurisdiction over presentments of felonies and trespasses either made by 
its own juries from the hundreds or removed coram Rege from inferior 
courts.** The Rex rolls, therefore, are literally full of information that 
as yet has received scant attention. 

Shareshull’s activities under many itinerant commissions and especially 
his development of a novel policy for king’s bench throw much light on his 
methods of enforcement of criminal law, on his judicial opinions concern- 
ing it, and on his relation to the code of 1352. The mass of proceedings 
before him under various commissions, still preserved in manuscript in 
the Public Record Office, testify not only to his dynamic energy but also 
to the remarkable efficiency of his corps of well-trained clerks.°° Share- 
shull’s surviving rolls are almost always bulky and beautifully clear. Still 
more valuable are the rolls of king’s bench while he was chief justice. 
During the early years of Edward III, as I have shown in previous works,” 
the king’s bench was often absent from Westminster; then, after a few 
years of remaining comparatively stationary, it again travelled frequently, 
attaining the peak of its mobility from 25 to 32 Edw. III, 1351 to 1358, the 
eight most active of the eleven years of Shareshull’s chief justiceship. The 
figures are illuminating: of these thirty-two terms, the court was fixed at 
Westminster for eleven, completely absent for six, and absent for part of 
twenty-one terms. Further, it often moved during a given term, to three, 
four, once even to six, different places. 

The importance for criminal law of a migrating king’s bench is very 
great. When the court came into a “foreign” county, inferior jurisdictions, 
with few exceptions, ceased to act and sent their records into king’s bench 
either automatically or in response to a general writ.*? It is unnecessary 
to repeat here the detailed discussion printed in my Proceedings® showing 
that a large proportion of the existing rolls of the peace for the fourteenth 





*8Procecdings before the Justices of the Peace, at pp. cxxxvii-cxxxviii. 

8*Tbid., at pp. lvii-lviii. 

Described in detail in my biography. 

*\Proceedings before the Justices of the Peace, at pp. lviii-lxi, also s. IV of my 
“Keepers of the Peace and the Justices of the Peace” referred to in note 67, supra. 

°27nfra, at p. 26. 

*8At pp. Ixiv-lxvii. 
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and fifteenth centuries owe their preservation to the fact that they were 
removed into king’s bench in the county in which it was sitting and were 
carried to safe-keeping when the court returned to Westminster.** Obvious- 
ly, the knowledge of the approach of the king’s bench was a stimulus to 
increased activities of lower courts like those of the justices of the peace. 
An admirable example is furnished by the Essex rolls of the peace, and 
by rolls of the sessions of the king’s bench under Shareshull at Chelms- 
ford in 1351 and 1352, already mentioned.** These rolls afford unimpeach- 
able proof not only of the huge sums of penalties paid by labourers and of 
the corruption of collectors but also of the general criminal lawlessness 
prevailing throughout Essex, and of Shareshull’s vigorous attempts at 
its suppression. 

One result of the frequent journeyings of the highest criminal court to 
“foreign” counties and to different places within a county was the far 
greater use of hundred juries for making presentments coram Rege of 
felonies and trespasses—the new statutory trespasses against the recent 
economic legislation and the old common-law trespasses vi et armis. It 
is certain that under a chief justice as energetic as Shareshull, the court 
when sitting in a given county would have greater prestige as an instru- 
ment for curbing disorder than the old local courts like the sheriff's tourn 
or newer courts like those of the justices of the peace. A complete under- 
standing of the effectiveness of this use of the king’s bench due to so 
large an extent to Shareshull will not be possible until a thorough analysis 
can be made of the Rex rolls of the court, especially for its sessions away 
from Westminster. Even without such an analysis, however, and with a 
consequent lack of an exhaustive knowledge of records, as well as with 
the lack, already described, of year book reports of cases of criminal law, 
it is clear that a migrating king’s bench would seem much like the dreaded 
eyre, now nearly obsolete, but which in the past had led men to take to the 
woods rather than face its perils. Very fortunately there is preserved in that 
strange miscellany known as Liber assisarum et placitorum Corone or as 
Le liver des assises & plees del Corone a full report of Shareshull’s session 
of the king’s bench at Kingston-on-Thames in Michaelmas term, 1353—a 
report that gives abundant information on his policies. 

No mystery story of the twentieth century presents problems more 
exciting and more baffling than does the collection of assizes and pleas of 





®*Many records of other crown-appointed justices and of the old courts owe their 
preservation to the same means; but the statute of 1335 (9 Edw. III, st. I, c. 5), 
Statutes of the Realm, vol. I, at p. 272, was, of course, chiefly responsible for the de- 
livery into the custody of the treasury of the rolls of justices of assize, of gaol de- 
livery, and of oyer and terminer. 

“Supra, at pp. 262-3. 
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the crown in the reign of Edward III printed by John Rastell** before 
December 21, 1516, probably in 1514,*’ re-printed twice by Tottell, in 1561 
and in 1580, included also in the vulgate edition of the year books published 
in 1678-80. There has been no modern edition and only one serious 
attempt in recent times to explain the peculiar character of the volume— 
an article by the late Dr. W. C. Bolland in the Cambridge Law Journal of 
1926.** Rastell in his prologue writes that the example of Fortescue has 
moved him “to take some paine & labour to order this present boke” by 
devising new tables and by printing the quotations and numbering of the 
cases, also by supplying references to Fitzherbert’s “boke of the grete 
abbregementis.”** Rastell’s wording implies the existence of a manuscript 
collection already in shape which, like other manuscripts sent to the press 
in these early days of printing, seems not to have survived the printed 
edition. His final paragraph is of the utmost importance for an under- 
standing of the composite character of Liber Assisarum: “And also I insure 
you that we haue addyd diuers other cases in to this boke which we haue 
gederyd oute of other bokis of assisis because this boke should be more 
complet of yt self... .” 

Bolland suggests that the combination of assizes with pleas of the crown 
was a hang-over from the eyres in which both types of cases had regularly 
appeared, and he believes that during the reign of Edward III but never 
again, reporters followed the justices of assize on their circuits and took 
notes of assizes held before them in various counties. But for a period in 


which justices of assize rarely had criminal jurisdiction except when they 
had commissions to deliver gaols, Bolland fails to make clear how the 
reporters were able also to report criminal cases from sessions of oyer and 
terminer or of the peace, or from gaol delivery in instances when the 
justices of assize were not acting, nor does he point out that many of the 
pleas of the crown in Liber Assisarum came from the court of king’s 


*6Under the title of Tabula libri assisarum et placitorum corone. 

®?Presumably by his press in London. For the date, see G. J. Turner, Selden So- 
ciety, vol. 26, Year Books 4 Edward II, 1310-1311 (London, 1911), at pp. xxx-xxxi. 
Both Mr. Turner, loc. cit., and Professor P. H. Winfield, The Chief Sources of Eng- 
lish Legal History (Cambridge, Mass., 1925), at pp. 201, 202, 209, 220-4, 238, warn 
against confusing this volume-of Rastell’s with The Abridgment of the Book of As- 
sizes, printed by Pynson perhaps in 1509 or 1510, and, in spite of the title, not an 
abridgment of Rastell’s work. I hope that Dr. S. B. Chrimes will carry out his inten- 
tion of discussing the possibility that Fortescue was responsible for the compilation of 
the Abridgment; Sir John Fortescue De Laudibus Legum Anglie (ed. S. B. Chrimes, 
Cambridge, 1942), at p. Ixxvii and note 1. 

*8“The Book of Assizes” in 2 Cambridge Law Journal (1924-6), at pp. 192 ff. 


Throughout this paper I am using Rastell’s edition belonging to the library of 
Harvard Law School. 
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bench. It is of interest that Bolland notes that a few other collections of 
reports of assizes exist, notably in Lincoln for 20-31 and 27-30 Edward III, 
and in the British Museum for 21-43 Edward III. Certainly, Rastell’s 
words likewise imply the existence of similar collections, but give no clue 
to their provenance. 

Bolland’s hypothesis can be confirmed or refuted only by an exhaustive 
examination (not attempted by him) of all the cases in Liber Assisarum 
and by their collation when possible with the same cases in the old black- 
letter editions of the year books and in the volumes edited by Horwood and 
Pike ; also by a search for the corresponding records on the plea rolls of 
the upper courts and on the rolls of the justices of assize, of oyer and 
terminer, and of gaol delivery. Although under present circumstances such 
a search cannot be undertaken, even a superficial study of cases in Liber 
Assisarum and in the other year books for certain years suggests the 
possibility of a very different hypothesis. The results as here presented 
are tentative merely and by no means conclusive, but indicate the direction 
which it is hoped future research will take. 


Classification of cases in Liber Assisarum for 20-26 Edward III, 1346-52 
Since only rarely is a specific law term mentioned in Liber. Assisarwm, 
the following distribution of cases is shown for regnal years only. 


20th year 19 cases: challenge of jurors, 2; error, 3; assizes, 14. 

21st year 28 cases: appeal, 1; attaint, 2; challenge of array, 1; disceit, 1; error, 4; 
escape, 1; scire facias, 1; assizes, 17. 

22nd year 99 cases: appeal, 5; attaint, 1; burglary, 1; circumspecte agatis, 1; con- 
spiracy, 1; coroner, 1; forfeiture, 1; claim to franchises, 3; grand distress, 
1; homicide, 3; letters patent, 1; quare impedit, 1; receipt of felon, 1; 
.re-extent, 1; scire facias, 1; tax collector, 1; toll, 1; trespass (writ), 6; 
trespass (bill), 19; trespasss (indictment), 1; water course, 1; assizes, 47. 

23rd year 18 cases: error, 1; second pregnancy of two women during imprisonment, 1; 
assizes, 16. 

24th year 7 cases: assizes, 7. 

25th year 14 cases: assizes, 14. 

26th year 67 cases: appeal, 3; arrest on suspicion, 1; attaint, 2; bill in exchequer, 2; 
challenge of array, 3; corrody, 1; felony (indictment), 1; homicide (indict- 
ment), 2; nisi prius, 1; oyer and terminer, 1; receipt of felon, 1; robbery 
(indictment) 1; robbery (appeal), 1; scire facias, 3; assizes, 44. 


A comparison of the above cases for the 20% year with those in Pike’s 
edition of the year books for the same year in two volumes'*°—unfortunately 
the last that he published—shows marked differences in the material used. 
Of the meagre number of 19 reports in Liber Assisarum, 14 are of assizes. 


100Rolls Series, Year Books 20 Edward III [1346] (2 parts, London, 1908, 1911). 
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The contrast with Pike’s 308 reports for the four terms of the 20% year 
is striking. There are 20 assize cases including 9 of the 14 found in Liber 
Assisarum, 3 of the 9 in Trinity term, and 6 in Michaelmas; a number of 
other land cases, like formedon or waste ; over 20 actions of trespass, many 
of them vi et armis; 3 cases of attaint; 3 appeals—robbery, mayhem, and 
one brought by an outlaw (offence not named); 3 cases of error. The 
remaining cases are of the type of actions usually found in common pleas— 
account, annuity, cessavit, covenant, debt, detinue, quare impedit, replevin, 
scire facias, statute merchant, wardship, writ of right—to mention only a 
few. 

A similar comparison of the cases for the 21* year in Liber Assisarum 
with those in the black-letter edition of the year books for the same year’™™ 
shows somewhat similar results. The 28 reports in Liber Assisarum include 
17 assizes—a slightly smaller proportion than for the previous year—4 
cases of error, an important escape case, and very few criminal cases. The 
208 reports printed in the old edition from two series of manuscripts for 
the four terms of the 21% year include 20 assizes and a few other land 
cases; 11 actions of trespass; 10 cases of attaint; 4 appeals—homicide, 
robbery, two brought by approvers (offence not named); 3 indictments 
for felony—2 for homicide, 1 for larceny; 2 cases of champerty; 1 of 
conspiracy ; 8 of error; the same important case of escape.’”* The remain- 
ing reports as before are of actions usually found in common pleas. 

From the above figures it is clear that the main differences in content 
between Liber Assisarum and the other year books, at least for these two 
years, consist of the preponderance in Liber Assisarwm of assize cases and 
the lack of other cases normally dealt with by common pleas. In both 
series, criminal cases are relatively few. But the differences between the 
number and the type of cases in various years of Liber Assisarum itself are 
as great as the differences between it and the other year books. For example, 
the 4 year of Liber. Assisarum contains only 7 cases; 1 appeal, 2 cases 
of attaint, 4 assizes. The 6% year likewise has only 7; 5 cases of attaint, 
2 assizes. A marked contrast to those two years appears in the 99 reports 
of the 22"¢ year analysed above and the 67 of the 26 year, notably in 
the increase of felonies and trespasses. The fact that the cases in the 234, 
24%, and 25 years closely approximate to the scanty numbers in the 
early part of Edward’s reign is undoubtedly explained by the ravages of 
the plague and the consequent abandonment of several sessions of the 
upper courts. 


101Year Books 17-39 Edw. III [1343-65] printed by Richard Tottyll (London, 
1561), at folios i-Ixii. 
11a] bid., 21 Edw. III Pasch. (2nd series) 5, at folio liiii; cf. infra, mote 118. 
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In addition to the difference in content between the reports in Liber 
Assisarum and in the other year books, there is also a distinct difference 
in “style.” The reports in Liber Assisarum are more concise, “giving 
rather the gist of the argument and the decision than a report of the actual 
proceedings.”’°? It is important, however, to note that there are many 
exceptions, such as the detailed arguments in 22 Liber Assisarum,’®* or 
in 26 Liber Assisarum, '** exceptions that will well repay careful study. But 
in the matter of the reports of assizes, whether they are very few or very 
numerous in a given year, or whether they are reported briefly or fully, 
the significant point is that many of the assizes prove to have been removed 
to common pleas “propter difficultatem,” or to king’s bench on error, or 
adjourned to Westminster before the justices of assize in whose sessions 
the cases had begun,’® or in rarer instances to have been brought originally 
in king’s bench. It seems at least possible that a thorough examination of 
plea rolls will show that none of the assize cases in Liber Assisarum were 
terminated before the justices of assize in the country and that therefore 
the reporters did not have to follow the circuit of assize in order to learn 
the arguments in those more intricate cases that could not be concluded in 
the country and that obviously were the very cases most important to 
report. My own guess, therefore, is that Bolland’s hypothesis is not sound. 

As further proof of my alternative hypothesis, there is fortunately 
striking evidence for the provenance of many of the assize cases. Begin- 
ning with the 22 year and continuing fairly regularly for twenty-one 
years, with a notable exception for the 27 year, there are headings for 
each year—sometimes two, more often only one—such as: “assizes before 
Shard. [Shareshull] and Stouf[ord],’’°* or “Surrey. Assizes before Wilby 
Grene and Norton [Notton].”"°* Of fifteen such headings, twelve, as 
proved by the names of justices or by the place or by both, are for the 
south-western circuit, including at this time Berkshire and Oxfordshire,’ 
as well as Cornwall, Devon, Dorset, Hampshire, Somerset, and Wiltshire ; 
- -108W. S. Holdsworth, History of English Law (vol. II, ed. 3, London, 1923), at 
p. 537. 

108A non., [1348] 84. 

1047. Quintin v. W. and J., {1352] 38. 

105This procedure will well repay careful study. 

10622 Liber Assisarum. The 27 cases under this heading are all assizes excepting 
pi. 20. 

101 bid., after pl. 27. 

108F xcept that for a few months in 1352 Berks and Oxon constituted a separate 
circuit (see supra, at p. 261, note 59) to which Shareshull was appointed with two 
others; Patent Rolls, 26 Edw. III, pt. I, m. 3 d. On October 30, 1359, when Shareshuil 
was omitted from the south-western circuit (Patent Rolls, 33 Edw. III, pt. 3, 13 4.), 
Berks and Oxon were transferred temporarily to the eastern circuit (loc. cit.). 
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two are for Surrey; one has no place indicated. Of the seven headings for 
the south-west before Shareshull’s retirement from the circuit in October, 
1359,*** three are of sessions before himself, once with Stouford, once with 
Birton, once with no other name mentioned ; two are before justices known 
to be his colleagues.“° The headings for the 35%, 36%, 38, 40%, and 
44% years are of assizes held before justices appointed to succeed Share- 
shull on the south-western circuit, after he had retired as justice of assize 
and after he had also resigned from king’s bench in April, 1361, 35 
Edward III, and was limiting his judicial work mainly to Staffordshire. 
Many of the proceedings under these later commissions in the south-west 
are preserved in the Public Record Office and like those under Shareshull 
himself are notable for their fulness and for their admirable form. It 
is not fantastic to suggest that their excellence was due to the fact that 
some of Shareshull’s efficient clerks*** had continued to act under his 
immediate successors. In any case it seems certain that the reporters had 
access at Westminster to exceptionally accurate records. 

A problem that needs particularly careful investigation is of the 
number of assize cases printed in each year of Liber Assisarum that had 
come from circuits other than the south-western."* No dogmatic con- 
clusion can be reached at present, but it is at least possible that they 
may be the cases gathered by Rastell out of “other bokis of assisis” and 
added to the collection of assizes from the south-western circuit that formed 
the basis of his volume. If this interpretation of the headings and of 
Rastell’s prologue is valid, then there is some connexion between Share- 
shull’s activities as a justice of assize and the choice of the assize cases 
found in the manuscript collection in existence in Rastell’s time. A less 
vague statement cannot safely be made until further research has been 
undertaken. 

But Liber Assisarum includes also pleas of the crown. The provenance 
of the cases of felony and trespass is very difficult to determine. Some 
of them are apparently reports of cases enrolled on gaol delivery rolls 
and therefore may conceivably come from proceedings before justices of 


10°Supra, note 108. 
120Since unfortunately, the regular appointments of justices of assize in the 
fourteenth century are omitted from the printed Calendars, they have to be extracted 
from the dorse of the manuscript Patent Rolls, a task that has consumed much time 
but that has given valuable results, especially for Shareshull’s career. 
111 Supra, at p. 268. 
112Fg., Bucks; John Gentil and wife v. J. Darell and wife, [1346] Liber Assisarum, 
20 Edw. III 8; or Gloucestershire; Abbot of Hailes v. W. parson de D, W. de S. and 
J. de W., [1347] Liber Assisarum, 21 Edw. III 23. 


‘ 
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assize acting also as justices of gaol delivery.** But others are clearly 
reports of cases that had been brought in the first instance before, or had 
been removed to, the court of king’s bench. Again, it is essential to 
emphasize that a solution of the problem depends on an exhaustive study 
of the plea rolls. Only by such a study will it be possible to learn whether 
cases of felony and trespass were noted by the reporters when the court 
was sitting in a “foreign” county or only when it was sitting at Westminster. 
As a result, however, of a preliminary and incomplete examination of the 
rolls for 1351 and 1352, it appears that important sessions away from 
Westminster were held under Shareshull at which innumerable criminal 
cases were brought before the court on indictment, and yet that, except for 
Easter term, 1352, at Bedford,""* very few of these cases can be identified 
either in Liber Assisarum or in other year books. Almost no trace has 
been found, for example, of the proceedings at the Chelmsford sessions 
described in Mrs. Furber’s Essex volume.*** In other words, it seems 
almost certain that during these early years of Shareshull’s chief justice- 
ship the reporters were not in the habit of following the travels of king’s 
bench. The comparatively few cases of felony and trespass in Liber 
Assisarum probably came, therefore, mainly from sessions of the court at 
Westminster and represent only a tiny fraction of its work in the enforce- 
ment of criminal law. 

The sharpest possible contrast is presented by the account in Liber 
Assisarum “De termino sancti michaelis coram rege apud Kyngeston Anno 
xxvii” [1353]. The heading is quite unlike those previously described 
and refers not only to a specific term, but also to the king’s bench itself. 
Because of its date, it is clear that Shareshull was presiding as chief justice 
with Basset as his colleague."** It is obvious that since Kingston is not 
much more than twenty miles up the Thames from London the reporters, 
perhaps going by barge, could easily follow the court when it moved from 
Westminster in the middle of Michaelmas term and therefore were probably 
on hand for a session momentous in relation to criminal law and already 
referred to as important for an understanding of Shareshull’s policies, 
especially in relation to king’s bench. The fact that his initial distinction 
as a pleader had been won in Geoffrey Scrope’s eyres of 1329-30, that 
he had presided so frequently in 1347 over eyres on the prince’s domains, 
and that by a development of Scrope’s policy he had in 1351 and 1352 


118 4non., [1327] Liber Assisarum, 1 Edw. III 6; Anon., [1349] Liber Assisarum, 
23 Edw. III 2. 

114Proceedings before the Justices of the Peace, at p. 31. See supra, at p. 271 for the 
criminal cases in Liber Assisarum for the 26th year. 

115Supra, at p. 263. 

116 Supra, at p. 256. 
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achieved signal success for a migrating king’s bench—all this makes it 
eminently logical for him to regard the court as a “superior eyre” and 
therefore to utter his well-known dictum in the case printed as pl. 1 in 
Michaelmas, 1353, beginning: “En Surr[ey] a Kyngeston en banke le roy 
deuant Schard” [Shareshull].'*' Despite the statute {3 Edward I, West- 
minster I, c. 1, s. iii] providing that escapes of felons should be adjudged 
only before justices in eyre, Shareshull ruled that they could be dealt 
with in king’s bench: “c’est place est Eire et plus haut ge Eire gar si 
Eire fuit assis en une Counte & bank le roy viegne en cel counte leire cessera 
etc,””3#8 

Instructions follow for the opening of a session of king’s bench in the 
country, strictly in accordance with those for the opening of an eyre: 
proclamation is to be made of the assize of bread, ale, wine, and all other 
victuals, and of the prohibition against the holding of fairs or markets in 
the county, or of a court baron (except for writs of right), or of a county 
court (except for exigends).’’® There is also a statement that justices 
of oyer and terminer [including, therefore, justices of the peace] receive 
writs, one for every member of the commission, bidding them send in their 
undetermined indictments.'*® Of necessity, the court delivers neighbouring 
gaols of all prisoners'**—a fact that may explain some of the gaol delivery 
cases in Liber Assisarum. Assizes from any county can, of course, be 
brought into king’s bench on error. Further, various judgements make 
it clear that when the court was sitting in a county, cases pending before 
justices of assize in the county are adjourned to it'** and that assizes 
touching land in the county can be begun before it.’** The court thus 
possessed that combination of jurisdiction over assizes and pleas of the 
crown which Bolland had considered peculiar to the eyre. 

“™"Shardelow had died in 1344 and had never been chief justice of king’s bench. 
This error is typical of the carelessness that has resulted in the confusion between 
the twe men. For some reason that I do not understand, the reporters and the early 
printers prefer the abbreviation “Schard” rather than “Schars,” and ignore the clear 


evidence of dates or other proof. In my biography I have made an attempt at disen- 
tanglement, by no means completely successful. 

118A similar judgement had been delivered in 1346 by Shareshull’s immediate 
predecessor, chief justice Thorpe, in an indictment of the abbot of Westminster for 
an escape (Liber Assisarum, 21 Edw. III 12). 

110P}, 22. 

120P]. 2. Cf. my Proceedings before the Justices of the Peace, at pp. 1xx-lxxi. 

121Coram Rege Rolls, passim. 

122Maud wife of R. de B. v. W. de S. and John son of John de B., [1354] Liber 
Assisarum, 28 Edw. III 52. 

128Petition of R. Hovel to the King [1345], Rolls Series, Year Book, 19 Edw. 
III, Trin. 6, at pp. 139 ff. Although chief baron of the exchequer Shareshull came 
into king’s bench to argue in this plea. 
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The most distinctive feature in the account of the Kingston session is 
the list of 28 articles to be inquired of “par enquest doffice en bank le Roy” 
printed as pl. 44."** With Shareshull’s theory that the court was function- 
ing as a “superior eyre,” and with his increased reliance on presentments 
made before it by the hundred juries, it is inevitable that he should 
emphasize the familiar eyre machinery, namely articles of inquiry. The 
articles printed in Liber Assisarum need to be carefully compared with the 
similar articles of the eyre, of trailbaston, of frankpledge,’** and with the 
list presented in the parliament of 1343,'*° also with the charge to the 
justices of the peace,’*” as well as with the cases reported in this Michael- 
mas term. But whatever the origin of the articles for king’s bench, it is 
impossible not to believe that they were recorded at this time at Shareshull’s 
suggestion, probably under the supervision of the chief clerk of the court, 
Thomas de Chirchehull,’** for the express purpose of clarifying and 
strengthening the work of the hundred juries. Only a brief summary 
can be given here. 

The first article orders a general inquiry into all kinds of felons and 
felonies—carefully enumerated—also their receivers and maintainers, and 
escapes in accordance with the jurisdiction specifically claimed. A num- 
ber of articles follow touching various felonies and trespasses, many of 
which had been dealt with by Shareshull previously in court, or referred to 
in his speeches of 1351 and 1352, or included in the recent codes. The 
whole list is well worth printing, but a few examples must suffice: main- 
tenance and conspiracy, nos. 2, 6, 8 (preceded by a case involving the defi- 
nition of confederacy, no. 7) ; disturbers of sessions who prevent the execu- 
tion of laws, no. 4; revealing the counsel of the king by jurors, no. 3; 
keepers of prisons, nos. 5, 13; escapes, no. 18; aid and comfort to the enemy, 
no. 16; old and new economic offences, such as extortion, no. 10; forestalling 
and purveyance, no. 11; taxers and collectors, no. 15; false measures, no. 
24; importers and users of false money, no. 20. 

The articles of the Inquest cover only two of the twenty-four pages 
devoted in the printed volume to the Michaelmas session. The remaining 
pages include the usual reports of cases numbered consecutively from 1 to 
74 as if the Inquest (pl. 44) and the instructions for opening the court 


124The separate articles are not numbered, but for convenience of reference I 
have numbered them consecutively. Since no. 7 is merely a reference to a case there are 
actually only 27 articles to be inquired of. 

'25Proceedings before the Justices of the Peace, at pp. xxxii-xxxiii. 

126Rotuli Parliamentorum, vol. II, at p. 137. 

127Proceedings before the Justices of the Peace, at pp. xxxii-xxxiv, 10-25. 

128Certainly from May 30, 1351; Calendar Patent Rolls, 1350-4, at p. 98. He 
was still acting by Trinity term 1359; King’s Bench 27, Coram Rege Roll 396, m. 63. 
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(pl. 2, pl. 22) were also cases. An analysis of these cases—71 in all—gives 
a clue to the provenance of many of the assizes and also shows the close 
connexion of Shareshull’s judgements in felony and trespass both with 
the new legislation and with the articles of the Inquest. Of the 19 assizes, 
pl. 33 was returned to king’s bench; pl. 61 was clearly begun there; pl. 65 
was a challenge in king’s bench of the array; pl. 50 was adjourned “en 
bank” possibly king’s bench although more likely to be common pleas; pl. 
71 was begun in common pleas, but the date, Trinity term 28 Edward III, 
1354, shows that it does not belong here; pl. 52 was adjourned to West- 
minster ;?*° pl. 43 and pl. 60 were adjourned to Westminster “before them- 
selves,” i.e., the justices before whom the assizes had been originally 
brought ; pl. 68 was adjourned to Westminster before “Schard. [Shareshull ] 
and his companions” ; pl. 30, pl. 32, and pl. 37 were being argued before 
Shareshull, probably in king’s bench; pl. 45 and pl. 46 were being argued 
before justices of common pleas; pl. 51 came from the south-western cir- 
cuit, probably adjourned to Westminster by Stouford, one of Shareshull’s 
fellow-justices of assize ; pl. 67 is a Surrey case; pl. 72 a Kent case. Only 
for pl. 31 and pl. 70 is there no clear evidence for place or court. As far as 
these 19 assizes are concerned there was certainly no need for long jour- 
neyings on the part of the reporters. 

The remaining 52 reports may be classified as follows: appeals of 
felony, 5; attaint for conspiracy and villainous judgement, 1; confederacy, 
conspiracy and maintenance, 5; error, 1; escape, 5; indictments of felony 
(accessory, homicide, robbery, theft), 7; revealing the counsel of the king 
by jurors, 1; presiding alone in sessions of the peace, 1 ;**° extortion, 2 ;?** 
statutes of labourers, 2; trespass (bill), 8;*** trespass (indictment), 2; tres- 
pass (writ), 2; false imprisonment (bill), 1; miscellaneous, chiefly indict- 
ments, 9. In this one term, therefore, the cases of trespass and felony noted 
by the reporters constitute nearly two-thirds of the total number of cases, a 
conspicuously larger proportion than found in any one previous year in 
Liber Assisarum, It is sound, I think, to conclude that the reporters had 
followed the king’s bench to Kingston and that, perhaps under Shareshull’s 
persuasive influence, had given considerable attention to criminal law. 


128No clue as to the reason; the court is probably common pleas. 

130P]. 23, a famous case involving John de Roulegh, a Surrey justice of the peace 
and quite possibly a factor in Shareshull’s decision to take the king’s bench to Sur- 
rey; Enforcement of Statutes of Labourers, at pp. 11, 30-2, 41, 96-7, app., at 211-13, 
248-9. 

181There is some doubt as to the date of one of these, pl. 57; possibly it does not 
belong here. 

182One of these, pl. 56, is described as brought in king’s bench at Wells and 
therefore necessarily either in Easter or Trinity term, 32 Edw. III, 1358 (Proceed- 
ings before the Justices of the Peace, at p. 31) and clearly does not belong here. 
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Various notable judgements concerning felony were delivered at Kings- 
ton. Some of them are specifically attributed to Shareshull, some are 
anonymous with no name of a judge given in the report ; curiously enough, 
Basset, Shareshull’s only colleague, is never mentioned by name at this 
session. But it is safe to assume that the judgements are either those 
of Shareshull, or that at least, if delivered by Basset, they had the full 
approval of Shareshull as chief justice, and that therefore they may be cited 
as illustrations of Shareshull’s legal thinking. The few here selected can 
easily be multiplied ; revealing the counsel of the king by jurors is felony, not 
treason as held by some ;*** killing an outlaw may be felony ;*** confession 
is stronger than attaint, since it cannot be reversed ;**° it is not conspiracy 
for a justice in session to give information to “les gentz pur le roy”*** nor 
for the jurors to indict, bound as they were by their oaths,’*’ many details 
are added of the dreaded “villainous judgement” ;*** death is the penalty 
for an attempt at robbery even if nothing is taken ;** mere intent to steal a 
carpet and two sheets is a felony ;*° the actual theft of two shillings’ worth 
of bread by a woman under compulsion of her husband is not a crime.™ 

Undoubtedly the judicial opinion most frequently cited from the Kings- 
ton session is that on the relation of the king’s bench to eyres. Shareshull’s 
words in 1353 lend new interest to his denial in 1332, confirmed by 
chancery, of the existence of a statute of Quo Warranto.*** After his 
then-recent experience in Scrope’s eyres, Shareshull must, of course, have 
been familiar with the mandate of 1290*** requiring all Quo Warranto 
proceedings to be dealt with by justices of eyre; but with his realization 
of the failure of Scrope’s experiment, he probably also realized that the 


188Indictment of G; pl. 63 (per Schard J. [Shareshull]). He had approved a 
similar judgement in the Devon sessions of the peace in 1351. (Proceedings before the 
Justices of the Peace, at p. 65). 

1347, wife of N.B. v. J.P., knight, and others, pl. 41 (per Schard. J. [Shareshull]). 

185Indictment of J. de S., pl. 57 (per Schs. J. [Shareshull]). 

186Indictment of J. de R. by H. de B., R. B. B. C., G. and several others 
(jurors), pl. 12 (evidently approved by Shareshull). 

18TLoc. cit. (per Shard. J. [Shareshull]). 

1884non., pl. 59 (no names of justices but must have. been approved by 
Shareshull). 

1894Anon., pl. 38 (per Scrd. J. [Shareshull]). 

140Arraignment of A.; pl. 39 (no names of justices but must have been approved 
by Shareshull). 

141 4non., pl. 40 (no names of justices but must have been approved by Shareshull). 

142King v. William archbishop of York, [1332] Year Book (London, 1678-80), 6 
Edw. III, Hil. 28 at pp. 10-11, (per Schard. [Shareshull], still a pleader). 

143For the origin and authority of the mandate, see H. G. Richardson and G. 
Sayles, “The Early Statutes” in 50 Law Quarterly Review (1934), at pp. 565-6. 
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day of the eyre was over and was also fully aware that a writ of Quo 
Warranto could be sued in king’s bench. By 1353, more than sixty years 
after 1290, the king’s bench was sitting at such frequent intervals within 
the same “foreign” county (unlike the seven years’ interval between the 
old eyres) that an automatic surrender of all franchises at each session 
of king’s bench would have been cumbersome and superfluous. Evidently, 
recourse to the writ of Quo Warranto in a given case was the only 
practicable method. The difference was, after all, one of “administrative 
rather than judicial authority.”"* It is no longer necessary to try to 
refute Bolland’s claim for the “paramount jurisdiction” of the eyre;'** but 
in challenging the validity of Shareshull’s dictum Bolland was peculiarly 
inaccurate in describing it as “unreasoned and unsupported.” It is far 
nearer the truth to say that the dictum represented a carefully thought-out 
and consistent theory of the functions of king’s bench. 

Whether or not my theory of the origin of the assize cases in Liber 
Assisarum is correct, namely that they came largely from the south-western 
circuit and therefore frequently from assizes begun before Shareshull him- 
self, there is, I think, no reasonable doubt about Shareshull’s full measure 
of responsibility for the session of king’s bench at Kingston and for many 
of its distinctive features, significant in both the theory and practice of 
criminal law. The session is a logical sequence of his speeches in parliament 
and of his work on the criminal code. 

Shareshull’s definite policy of utilizing the highest criminal court of 
the realm for the repression of crime and violence whether committed by 
the great or by the lowly is further proof that it was he who instigated 
the king in 1352 to sanction the policy of a migrating king’s bench for 
the purpose of better law enforcement.’*® In fact, energetic proceedings 
against lawlessness, such as those previously mentioned,’** characterize his 
whole judicial career. They must have been anathema to all turbulent 
elements in society and undoubtedly explain why the author of the 
middle-English poem, Wynnere and Wastoure (written circ. 1352-3), de- 


i4#4Mr. R. V. Rogers’s phrase in his edition of the Year Book, Eyre of London 
14 Edward II (1321), Memoirs of the American Academy of Arts and Sciences, 
vol. XIX, part 1 (Boston, 1941), at pp. 10 ff. 

145His views are stated in Selden Society, vols. 24, 29, Eyre of Kent, 6 & 7 Ed- 
ward II, 1313-1314 (London, 1910, 1913), vol. I, at p. xviii; vol. III, at p. xlvi, 
and note 3; vol. 30, Select Bills in Eyre, 1292-1333 (London, 1914), at pp. xv ff. They 
are conclusively refuted by G. Sayles in Selden Society, vol. 57, Select Cases in King’s 
Bench under Edward I (London, 1938), vol. II, at pp. xlvi-vii. Unfortunately, he 
repeats Bolland’s error of the date 1354 for the session at Kingston. 
146 Supra, at p. 262. 
147 Supra, at pp. 264-5. 
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parted from the fourteenth-century literary habit of referring to types 
rather than to individuals. ‘“Wastoure” representing the wasteful unruly 
military class of knights and esquires in the debate with rich merchants and 
lawyers actually attacks Shareshull by name: 

And thies beryns one the bynches, with [biggins] one lofte 

That bene knowen and kydde for clerkes of the beste, 

Als gude als Arestotle, or Austyn the wyse, 

That alle schent were those schalkes, and Scharshull itwiste, 

That saide I prikkede with powere his pese to distourbe.’*® 

In the conclusion of this account of one phase of Shareshull’s many 

activities, it must be emphasized that Lord Campbell’s suggestion of his 
connexion with the statute of labourers and the statute of treasons is 
amply confirmed by evidence not available in the early nineteenth century. 
It becomes necessary, however, greatly to modify Lord Campbell’s derog- 
atory judgement on him as chief justice. Shareshull’s contributions to 
economic and legal history in helping to frame and to enforce the codes 
of 1351 and 1352 are in themselves sufficiently important to lend him 
distinction and to remove him from the category of “obscure” chief 
justices. But it is only through a far more complete study of Shareshull’s 
many-sided interests and occupations and also of his judicial pleadings 
and arguments that a full realization can be achieved of his significance 
for the history of criminal law and of administrative methods. His life 
when examined in detail serves as an admirable example of what was 
expected from a hard-working public servant in the reign of Edward III. 
Fortescue’s famous description, written a century later, of judges with 
daily leisure for “studying the laws, reading Holy Scripture, and other- 
wise in contemplation at their pleasure’’’*® does not apply to Shareshull. 
His life was “active” rather than “contemplative,”’*® spent as it was in 
“manifold services” for his king, “as well fruitful as laborious.” 


B. H. Putnam 
Mount Holyoke College. 





148] ines 314-18; ed. Sir Israel Gollancz (London, 1930). The evidence for the 
date 1352, ably presented by Sir Israel in his preface to his earlier edition of 1920, 
and repeated in this recent edition, depends largely on the content of Shareshull’s 
speech from the throne in 1352 and on the consequent attack on him in the poem. 
There, is however, possibly a reference to the Chester uprising in the summer of 
1353 which would point to a date not earlier than August of that year; see J. M. 
Anderson in 43 Modern Language Notes (1928), at pp. 47-9. 

149De Laudibus Legum Anglie (ed. S. B. Chrimes), at pp. 128-9. 

1507 oc. cit. 

151Calendar Patent Rolls, 1345-8, at p. 145. If Shareshull deserved this encomium 
in 1346, he deserved it still more after he became chief justice of king’s bench. 








PREFERENCE SHAREHOLDERS IN THE RECONSTRUCTION 
OF ENGLISH COMPANIES 


(CHANGES in the capital structure of English companies are possible 

under a number of provisions in the Companies Act, 1929.1 The 
machinery most frequently employed in these days is either s. 153,? 
or a reduction of capital under s. 55* together with resolutions under 
powers contained in the memorandum and articles of association for 
variation of shareholders’ rights.. This study deals with the treatment 
of preference shareholders in schemes of reconstruction‘ adopted through 
the one medium or the other. 

The typical scheme of recapitalization® involves a reduction of capital, 
borne by both preference and ordinary shareholders, coupled with the 
sacrifice of certain legal rights by the preference shareholders. They 
may submit to a reduction of the rate of their preferential dividend, the 
sacrifice of part of their priority in liquidation, all their accrued unpaid 
dividends, and the cumulative feature of their dividend rights. Schemes 


1For example, ss. 4 and 5, 55-60, 61, 153, 234, 243, 251. 

**(1) Where a compromise or arrangement is proposed between a company and 
its creditors or any class of them, the court may, on the application in a summary way 
of the company or of any creditor or member of the company, or, in the case of a 
company being wound up, of the liquidator, order a meeting of the creditors or class of 
creditors, or of the members of the company or class of members, as the case may be, 
to be summoned in such manner as the court directs. (2) If a majority in number 
representing three-fourths in value of the creditors or class of creditors, or members 
or class of members, as the case may be, present and voting either in person or by proxy 
at the meeting, agree to any compromise or arrangement, the compromise or arrange- 
ment shall, if sanctioned by the court, be binding on all the creditors or the class of 
creditors, or on the members or class of members, as the case may be, and also on the 
company or, in the case of a company in the course of being wound up, on the liquidator 
and contributories of the company.” 

**(1) Subject to confirmation by the court, a company limited by shares or a 
company limited by guarantee and having a share capital may, if so authorised by its 
articles, by special resolution reduce its share capital in any way, ....and may, if 
and so far as is necessary, alter its memorandum by reducing the amount of its share 
capital and of its shares according. . . .” 

“Reconstruction” is nota term of art. It is normally used to refer to the transfer 
of the undertaking of a company to a new company with substantially the same share- 
holders as the old with the intention that the undertaking shall be continued. Re 
South African Supply & Cold Storage Co., [1904] 2 Ch. 268. In this study, however, 
the term is not used in this narrow sense, but is meant to apply to all schemes for the 
alteration of the capital structure of companies. It is a convenient term to cover both 
recapitalizations and reorganizations. For definitions of these terms, see n. 5. 

‘I.e., a scheme affecting only the rights of shareholders, as contrasted with a 
reorganization, a scheme affecting creditors as well. See E. M. Dodd, “Fair and 
Equitable Recapitalizations” in 55 Harvard Law Review (1942), at pp. 780 ff. 
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of this kind may be carried through under s. 153,° or by means of a 
petition for the reduction of capital and resolutions for the variation of 
shareholders’ rights.’ If, however, there is no power in the memorandum 
or articles to vary shareholders’ rights in the manner contemplated by 
the scheme, the scheme will have to be presented under s. 153.8 Again, 
if the scheme involves a reorganization, i.e., affects the rights of creditors, 
only s. 153 will be available. 


I, JupICIAL CRITERIA OF FAIRNESS 


Under s. 153, a scheme cannot take effect unless it is sanctioned by 
the court. If the alternative method for carrying out a recapitalization 
is adopted, the court must sanction the reduction of capital. There is 
authority which indicates that, on the hearing of the petition for sanction- 
ing the reduction, the court may investigate the fairness of the resolutions 
for varying the shareholders’ rights which constitute the rest of the 
scheme.* It would also seem from this authority that whether there is 
a reduction of capital or not, the court may, in the exercise of a general 
equitable jurisdiction, entertain a shareholder’s petition objecting to a 
resolution varying his rights.’° S.61 creates a third opportunity for 


*Re Odham’s Press, [1925] W.N. 10; Re Waxed Papers, Lid., (1937) 156 L.T. 452- 
Note that if a scheme under s. 153 involves a reduction of capital, ss. 55-60 must also 
be complied with so far as the reduction is concerned. Re Cooper, [1902] W.N. 199; 
Re White Pass & Yukon Ry. Co., Lid., [1918] W.N. 323. 

7Re Welsbach Incandescent Gas Light Co., Lid., [1904] 1 Ch. 87; Re Hoare & Co., 
Lid., [1904] 2 Ch. 208; Re Australian Estates & Mortgage Co., Lid., [1910] 1 Ch. 414; 
Re Showell’s Brewery Co., (1914) 30 T.L.R. 428. 

*Ashbury v. Watson, (1885) 30 Ch. D. 376. Ordinarily, however, there will be 
such power. Thus, article 3 of Table A provides that “if at any time the share capital 
is divided into different classes of shares, the rights attached to any class (unless other- 
wise provided by the terms of issue of the shares of that class) may be varied with the 
consent in writing of the holders of three-fourths of the issued shares of that class, or 
with the sanction of an extraordinary resolution passed at a separate meeting of the 
holders of the shares of the class. . . .” 

*Re Welsbach Incandescent Gas Light Co., Lid., [1904] 1 Ch. 87; Re Showell’s Brewery 
Co., (1914) 30 T.L.R. 428; Re Imperial Chemical Industries, Lid., [1936] 1 Ch. 587, at 
p. 610. Eve J., Evidence before Greene Committee, Q. 4931. Cf. Carruth v. Imperial 
Chemical Industries, Lid., [1937] A.C. 707, at pp. 767-768, in which it is suggested that 
the court cannot examine the fairness of resolutions to change rights, other than a 
resolution to reduce capital, unless there is something like fraud or oppression. It 
cannot be pretended that the matter is settled. See, also, the Welsbach Case, supra, 
at pp. 97, 101. 

See, in particular, Lord Maugham in Carruth v. Imperial Chemical Industries, Lid., 
[1937] A.C. 707, at p. 767. Quaere, however, whether a shareholder must show fraud 
or oppression in order to succeed, and, if so, whether unfairness would not per se consti- 


tute oppression at least. 
4 
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the court to restrain a scheme which it considers unfair. Under that 
section, where a resolution has been passed to vary shareholders’ rights, 
the holders of not less than 15 per cent of the issued shares of a class 
affected by the resolution may, provided they did not vote in favour of 
the resolution, apply to the court to have the variation cancelled. 
Application must be made within seven days of the resolution. This, 
coupled with the necessity of showing objection by 15 per cent of the 


. issued shares, reduces the value of the section as a means of restraining 


the adoption of unfair schemes, but it seems that an individual share- 
holder may still take advantage of his general equitable right to bring 
the scheme before the court.” 

With these abundant opportunities for the judicial examination of 
schemes, it is one of the strangest phenomena of company law that there 
should exist such little reported authority on the criteria adopted by 
the courts for sanctioning schemes. The explanation is that courts 
have merely acted as rubber-stamps, sanctioning schemes which have 
received the appropriate majorities, without discussion of principles of 
fairness."* Some inferences can be drawn from what is generally cor- 
sidered the leading case, Re Alabama, New Orleans, Texas and Pacific 
Junction Railway Co." This is a decision of the court of appeal. There 
is no reported decision of the house of lords in which any guidance is 
given on the question of fairness. 

In approving the scheme in the Alabama Case, North J., the judge of 
first instance, and members of the court of appeal stated that a scheme 
will not be sanctioned unless it is “fair,”"* or ‘“equitable,”"” or “reason- 
able,’’"* or “fair and reasonable.’"'” The language of Lindley L. J.'* has 
frequently been cited with approval. ‘“‘... The Court has to look at 
the scheme and see whether it is one as to which persons acting honestly, 
and viewing the scheme laid before them in the interests of those whom 
they represent, take a view which can be reasonably taken by business 
men.’*® Such language obviously means little or nothing. It states 
and does not solve the problem. 


See n. 10. 

#2As a result, ‘directors, accountants and solicitors alike have failed to agree on any 
code of basic working principles applicable to all such schemes” (‘The Ethics of ‘Recon- 
struction’” in 123 The Economist (1936), at p. 679). 

13[1891] 1 Ch. 213. “J bid., at p. 231. ’Ibid., at p. 231. 

JT bid., at pp. 239, 243. 'Ibid., at pp. 247, 248. 8Tbid., at p. 239. 

19Re English, Scottish, & Australian Chartered Bank, {1893] 3 Ch. 385 (C.A.). See 
also, The Edinburgh American Land Mortgage Co., Lid. v. Cleland, ([1909] S.C. 488; 
The Shandon Hydropathic Co., Lid., Petrs., {1911} S.C. 1153; Re Dorman, Long & Co., 
Lid., {1934] Ch. 635; Re Waxed Papers, (1937) 156 L.T. 452 (C.A.). In the Alabama 
Case, the scheme was presented under s. 2 of the Joint Stock Companies Arrangement 
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The scheme in the Alabama Case affected two classes of debenture- 
holders only. It did not affect shareholders.2* The purpose of the 
scheme was to eliminate accruals of unpaid interest, postpone redemp- 
tion, and modify the cumulative features of the securities. Both classes 
were called upon to make considerable sacrifices and both received 
certain compensatory advantages. However, it would appear that the 
position of the second debenture-holders was much improved at the 
expense of the first. Thus, before the adoption of the scheme, nothing 
could be paid as interest on the second debentures unless arrears of 
£322,500 on the first debentures and the annual requirement of £90,000, 
making £412,500 in all, was earned. In later years this sum would be 
larger because the annual requirement on the first debentures was 
cumulative and was not being earned. Following the adoption of the 
scheme, interest could be paid to the second debenture-holders in any 
year if £90,000, plus any accruals of that part of the annual requirement 
which remained cumulative (£37,500), was earned.” 

The petition for sanction of the scheme was opposed by two holders 
of first debentures who asserted that it was not fair and equitable to all 
concerned and was for the benefit of the second debenture-holders at 
the expense of the first. The court of appeal held that avoidance of a 


Act, 1870, the earliest forerunner of s. 153. There is evidence that whatever that case 
established as a test of fairness applies where the scheme takes the form of resolutions 
varying shareholders’ rights under powers in the memorandum and articles. Re 
Imperial Chemical Industries, Ltd., [1936] 1 Ch. 587, at pp. 619, 620. 

**At that date there was no power under the 1870 act to alter the rights of share- 
holders. 

"According to Fry L.J. (at p. 247), the fact that the first debenture-holders would 
get the same annual interest as formerly, i.e., £90,000, was almost conclusive of the 
fairness of the scheme. But (a) they lost very large arrears, and (b) almost two-thirds 
of the annual interest would not in future be cumulative. 

"The meeting of the first debenture-holders was attended by 101 persons, repre- 
senting only about a third of the total amount of the first debentures. Of the 90 who 
voted for the scheme, 8 were also second debenture-holders and 21 were shareholders. 
The scheme was supported by the holders of £580,000 of the £1,500,000 of first de- 
bentures. Of the £580,000, £250,000 was held by persons who were also second de- 
benture-holders. It was said that the court must take care to ascertain that the meeting 
which has been held represented the view of the majority of all members of the class 
concerned (at p. 239; see also Re Anglo-Continental Supply Co., Lid., [1922] 2 Ch. 723, 
at p. 736), although Lindley L.J. seems to have implied that the court will not order a 
new meeting unless requested (at p. 240). The court found nothing to indicate that all 
attending the meeting of first debenture-holders had not voted bona fide as first de- 
benture-holders without regard to any benefit which might accrue to them in respect 
of other holdings. On what is meant by a class for the purpose of separate meetings, 
see Sovereign Life Assurance Co. v. Dodd, [1892] 2 Q.B. 573; Re United Provident Assur- 
ance Co., Ltd., [1910] 2 Ch. 477; La Lainiére de Roubaix v. Glen Glove Co., [1926] S.C. 91. 
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realization, termination of the receivership and winding-up which had 
been instituted, and discontinuance of a pending suit for the adminis- 
tration of the trusts of the deed by which the first debentures were 
secured were compensatory advantages for the first debenture-holders. 
It is questionable whether these alleged advantages should be taken 
into account in estimating the fairness of the treatment of a senior class 
as compared with a junior. If they are advantages to the senior class, 
they are of far more considerable benefit to the junior. This is more 
obviously true of the argument of Lindley L. J.,” that the first debenture- 
holders would get less in an immediate liquidation than they were given 
by the scheme. If these considerations are relevant, they are related to 
the question whether the scheme is preferable to liquidation in the 
interests of all concerned and not to the question whether the treatment 
of a senior class is fair as compared with the treatment of a junior class. 

Perhaps the most remarkable feature of the discussion of the scheme 
was the dictum by North J., that he did not quite see ‘“‘what the holders 
of the first debentures have to do with those who are behind them.’’™ 
Surprising though this remark may be, it does indicate the spirit of the 
test applied by the courts for determining the fairness of schemes. 
That spirit is one of compromise. Provided that all interests affected 
by the scheme make sacrifices, the courts will not scrupulously compare 
the nature of the sacrifices. This is in conformity with the general rule 
of law that a compromise to be binding must be supported by some 
consideration, but that if there is consideration the courts will not 
examine its adequacy. Certainly, there is no accepted principle re- 
sembling the American rule that in reorganizations at least® a senior 
class must receive full compensation for its sacrifices before anything 
can be given to a junior class.” 

The philosophy of compromise is deeply implanted in the minds of 
those who prepare both recapitalization and reorganization schemes. 
“‘Whenever the possibility of salvation exists it is reasonable to ask 
every party concerned—creditors, debenture-holders, preference and 
ordinary shareholders—to make some sacrifice.’’*” In practice, however, 
this means in the vast majority of cases that the real sacrifices are made 
by senior classes for the benefit of junior classes. Of the senior classes, 


%At pp. 233, 242. “At p. 223. 

*For recapitalizations, see E. M. Dodd jr., “Fair and Equitable Recapitalizations” 
in 55 Harvard Law Review (1942), at pp. 780-818. 

*Case v. Los Angeles Lumber Products Co., Lid., (1939) 308 U.S. 106, at p. 124. 

97123 The Economist (1936), at p. 680. Cf. Evidence before Greene Committee, 
QQ. 4931, 4933. 
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preference shareholders are the most common victims,”* since they lack 
the means available to debenture-holders for self-protection.®® 






*8Debenture-holders can protect themselves by taking possession of the assets. 
In the opinion of a distinguished accountant with much experience of reconstructions, 
this has led to an exaggerated tendency to protect the rights of debenture-holders at all 
costs “as something almost sacred and immune from the vicissitudes of trade,” although 
he does not suggest that the rights of creditors should be tampered with for the benefit 
of shareholders. Sir W. McLintock, “(Company Reconstruction Schemes” in 36 
Accountants’ Magazine (1932), pp. 109, 110. One result of the reluctance to cut down 
the rights of debenture-holders is that preference shareholders are often elected to suffer 
all the slings and arrows of outrageous fortune. 

2*It must not be assumed that debenture-holders invariably resist schemes which 
treat them unfairly. The reorganization of Lancashire Cotton Corp., Lid., is an example. 
The issued capital and debt structure before the scheme was as follows: 
61% per cent First mortgage guaranteed debenture stock (first charge 


















Oe CI a i wkd otis Hath ereb one vs cdc cduiny £2,000,000 
Amount owed to guarantor of interest on first debentures (ranking 
pari passu with first debentures in liquidation)............... 627,500 
5% per cent Non-cumulative income debenture stock (second charge 
lh ANN GE IS ob akc ereke siecle tvces nebapese 4,569,700 
£7,197,200 
6 per cent Non-cumulative preference shares of £1 each. palstatel 238,173 
61% per cent Non-cumulative ordinary shares of £1 each (entitled also 
to 50 per cent of surplus profits). .........c secs cece ccccctece 4,131,331 
Deferred shares of 1s. each (entitled to 50 per cent of surplus profits) 758,412 
£12,325, 116 325, 116 


Under the reorganization scheme: 

(a) The capital was reduced by writing 16s. off each preference share, 18s. off 
each ordinary share, and 11d. off each deferred share. The three classes 
were then consolidated to form one class of ordinary shares. 

(b) The guarantors of interest on the first mortgage debentures received in satis- 
faction of their claim fully paid preference shares, carrying a non-cumulative 
preferential dividend of 5 per cent, to a face amount equal to their claim. 

(c) Holders of the 64% per cent first mortgage debentures received £1,500,000 of 
5 per cent debenture stock and £500,000 of 5 per cent non-cumulative prefer- 
ence shares. 

(d) Holders of the 54% per cent debentures were satisfied at the rate of five ordi- 
nary shares of 1s. each for every £1 of debenture stock. 

The capital and debt structure after the scheme was therefore: 


5 per cent Debenture (exchanged for first debentures) .... .. £1,500,000 
5 per cent Preference shares (exchanged for first debentures) 500,000 
5 per cent Preference shares (to guarantors).............. 627,500 
Ordinary shares (to debenture stockholders).............. 1,142,425 
‘** (to preference shareholders). ............. 47,635 

‘(to ordinary shareholders)............... 413,133 

- ‘“* (to deferred shareholders)............... 63,201 


NU PAIN 56 800 49.66 pce deaeds £4,293,894 
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A large proportion of schemes provide for a reduction of capital in 
order to permit a valuation downwards of the assets. As soon as it 
appears likely that earnings will increase, management rushes into 
reconstruction. It is quite often openly admitted that one of the main 
reasons for the reconstruction is the diversion of part of the contemplated 
earnings to the ordinary shareholders. It is by no means clear in the 
presént state of the law that reduction of capital to correspond with the 
diminished value of the assets is necessary in order to permit the payment 
of dividends.*® But dividends, if declared, would go entirely to the 
preference shareholders, either because of accumulated arrears or be- 
cause of the high rate of the preferential dividend. This explains why 
management is so precipitate in pushing through reconstruction schemes. 
Essential features of most schemes in the circumstances described are 
the reduction of preference as well as ordinary capital, the reduction 
of the rate of the preferential dividend, and the elimination of arrears. 
Sometimes the preference shareholders also forgo the cumulative features 
of their shares. 

Often, schemes of this kind are purely book-keeping transactions, 
having no other purpose than the resumption of dividends on the ordi- 
nary capital. New subscribers cannot be expected to supply new capital 
unless the capital structure of the company is reconstituted so as to bear 
a more realistic relation to earning power, but only rarely is new capital 
invited or obtained as the result of a reconstruction. Preference share- 
holders are thus unable to comfort themselves with the reflection that 
one result of their sacrifices will be the addition of new money to the 
resources of the company. 

The unsophisticated preference shareholder might well expect that 
any reduction of capital must be borne by the ordinary shareholders 


It should be noted of this scheme: 

(i) On the most favourable assumptions, the income of the holders of the 
old first debentures would be cut by almost 24 per cent. 

(ii) Notwithstanding this and the fact that the share capital was ciearly 
valueless, the shareholders retained 31 per cent of the equity. The 
payment of dividends, moreover, was expedited by the reduction of the 
fixed charges. From 1938-9 to 1940-1, 744 per cent per annum has been 
paid on the ordinary shares. (See 125 The Economist (1936), at p. 270 
and Stock Exchange Official Year Book—hereinafter cited as S.E.Y.B.— 
(1936), at pp. 1409-10; (1937), at pp. 1475-6; (1942), at pp. 1361-2). 

*See the excellent article by B. S. Yamey, ‘Aspects of the Law relating to Company 
Dividends” in 4 Modern Law Review (1941), at pp. 273 ff. Cf. Vaughan Williams L.J., 
in Re Hoare & Co., Lid., [1904] 2 Ch. 208, at p. 210: “‘. .. However much capital you 
have lost at any given date, if your profit and loss account shows a profit balance, then 
to the extent of that profit balance you are entitled to distribute that money as dividend 
notwithstanding that you have lost capital which you have not replaced.” 
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first and that their capital must be exhausted before any attack may 
be made on the preference capital. In practice, however, it is a cardinal 
principle, in accordance with the spirit of compromise, that the loss must 
fall on all classes. A further principle which has been observed is that 
ordinary shareholders should not be eliminated completely no matter 
how great the loss or how remote the possibility of earnings sufficient 
to ensure a dividend on the ordinary capital. There are innumerable 
cases in which it is clear that the contribution of the ordinary share- 
holders has been irretrievably lost and that reasonably foreseeable profits 
will not be sufficient to cover dividends for them, but even in such cases, 
and notwithstanding submission by the preference shareholders to 
drastic sacrifices, the scheme provides for the retention of valuable rights 
by the ordinary shareholders. In these circumstances, ‘‘sacrifices’’ by 
the ordinary shareholders, which are alleged to be compensation for the 
sacrifices of the preference shareholders, are illusory if viewed realistically. 
They have nothing to sacrifice. But even if they retain an interest in 
the assets of the company, so that the possibility of some real sacrifice 
exists, one finds quite often that the alleged sacrifice is without signifi- 
cance. The sacrifice which ordinary shareholders are usually called upon 
to make is a reduction, sometimes considerable, of the nominal amount 
of their capital. But so long as valuable rights of participation are 
preserved to them, it is immaterial to what nominal amount of capital 
those rights are attached.** A reduction of ordinary share capital, if no 
limit is placed on the amount of dividends to which that capital is 
entitled, is very different from a reduction of preference capital, since 
such a reduction entails a corresponding reduction in the amount of 
preferential dividends. 


Il. Some CHARACTERISTIC SCHEMES 


Case 1. The capital of this company” consisted of £400,000 in £1 8 per cent 
cumulative preference shares and £30,000 in 1s. ordinary shares. The assets, 
according to the management's estimate, had been reduced in value to £215,479, 
so that in an immediate liquidation the ordinary shares would have been valueless. 
The scheme provided for the reduction of each preference share to 10s. and for 
the cancellation of 344 years’ arrearages of dividend. The preference shareholders 
received 600,000 preferred participating shares of 3d. each, entitled to the first 
£6,000 of profits distributed after payment of the reduced preferential dividend 

*1The reduction may in itself be a benefit to the ordinary shareholders. A write 
down of assets may reduce subsequent charges for depreciation and obsolescence, and 
so increase the amount available for dividends on the ordinary share capital. Corre- 
spondingly, this is a detriment to the preference shareholders. The reduction may be 
so drastic that the payment of dividends to the ordinary shareholders amounts to a 
return of capital. 

*Goodson's Mantle & Costume Co. (1920), Ltd. 
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and to half of the remaining surplus profits. The ordinary shares were reduced 
to 3d. each. The new capitalization was, therefore: 


7 per cent Preference shares 
Preferred participating shares 
Ordinary shares 


The preference shareholders, therefore, sacrificed large arrears of dividend 
and gave up priority for an annual cumulative dividend of £32,000 for a cumulative 
dividend of £14,000 and a non-cumulative dividend of £6,000. Profits would be 
distributed as follows. 





| To preference To preference “| ordinary To ordinary 


i 


Net profits shareholders | shareholders shareholders | shareholders 
before tax | beforescheme | under scheme before scheme | under scheme 
| (excluding arrears)| 


£ £ £ £ £ 
10,000 10,000 10,000 [3 3 
50,000 | 32,000 35,000 18,000 15,000 








Thus, if net profits remained under £44,000, the preference shareholders 
would lose up to £6,000. Only if future profits soared would the preference 
shareholders receive any benefit not previously enjoyed. If the past dividend 
record was any indication, profits were not likely to be so large as to prevent a loss 
by the preference shareholders for the benefit of the ordinary. 


Dividend on 
Year ordinary shares 


Per cent 
1921-2 to 1923-4 
1924-5 to 1925-6 


No dividend was paid on the preference shares after 1928-9.* 


The cleaning up of the balance sheet was not followed by the infusion of new 
money. It could not be said, therefore, that the preference shareholders had 
received the benefit of the earning power of new ordinary capital. 

A feature of the scheme in this case, however, was that the preference share- 
holders retained full priority in liquidation for their original contribution not- 
withstanding the reduction of their nominal capital. On the other hand, the 
scheme did not go so far as to concede voting rights to the holders of the preference 
or preferred participating shares except in extraordinary circumstances. The 
ordinary shareholders thus retained control of the company.™ 


8S.E.Y.B. (1937), at p. 1301. 
“115 The Economist (1932), at p. 837, considered this scheme unexceptionable. 





PREFERENCE SHAREHOLDERS 291 


Cases 2% and 3.% In case 1, the preference shareholders were given partici- 
pating rights, so that in theory, at least, it was possible for them to receive gross 
dividends equal to the old preferential dividend.*” Even this possibility, often 
remote at best, is not preserved invariably. 

In case 2 the issued capital was £100,000 in ordinary shares of 1s. each and 
£100,000 in preference shares of 5s. each. The preference shares were entitled 
to a cumulative preference dividend of 8 per cent and, after payment in any year 
of a non-cumulative 8 per cent on the ordinary shares, to a further non-cumulative 
2 per cent pari passu with the ordinary shares. 

Under the scheme, the issued capital was reduced to £35,000, i.e., well below 
the priority of the preference shares in liquidation, by writing off 3s. 6d. on each 
preference share and 11 2/5d. on each ordinary share. Arrears of dividend on 
the preference shares from August, 1929, to December, 1932, were cancelled. The 
new preference shares were to be entitled to a cumulative dividend of 8 per cent 
and a non-cumulative dividend of 2 per cent before any dividends could be paid 
to the ordinary shareholders. The effect of the scheme, therefore, was that the 
preference shareholders surrendered a cumulative preference dividend of £8,000 
and a non-cumulative non-preference dividend of £2,000 for a cumulative prefer- 
ence dividend of £2,400 and a non-cumulative preference dividend of £600. As 
a result, the ordinary shareholders received total dividends of 75 per cent (on their 
reduced capital) between 1933 and 1940. 

In case 1, the preference shareholders retained their full priority in liquidation. 
Here, however, they lost 40 per cent of their priority and were given no right to 
any part of the surplus assets after payment of the other classes. 

It should also be noted that the increase in the voting strength of the preference 
shareholders was from 16.6 per cent to no more than 28.6 per cent. Although 
the ordinary capital was reduced to £5,000, this sum was made up of shares of 
the nominal amount of 6d. each. Each share was entitled to one vote. The 
preference capital was reduced to £30,000, but the shares were of the nominal 
amount of 7s. 6d. each. Notwithstanding the difference in nominal value, each 
preference share was entitled to only one vote. The ordinary shareholders again 
kept control of the company. 

*% Morrison's Gowns, Lid. 

* Fletcher Hardware Co., Lid. 

"In many cases there can really be no expectation that the preference shareholders 
will ever enjoy as much as they were entitled to under their contract. The following 
figures show the increase in profits, expressed as a percentage of the sum required to 
cover the old preferential dividend, which had to be earned by the company after the 
scheme before the preference shareholders could receive the amount they were entitled 
to before the scheme. The accumulated arrears cancelled by the scheme are cited in 
order to indicate how unlikely this increase was. 

Year of Arrears 
Company Increase Cancelled 
22.8% 104% 
31.7% 42% 
33.3% 18%% 
72.9% 36% 
London Restaurants, Lid. .. 79.4% 6934% 
John Walsh, Lid. 103.6% 13%% 
Hammill Brick Co., Lid..... 263.0% (Dividend non-cumulative) 
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The ordinary shareholders were not left in possession of all the surplus profits 
under the scheme. Their rights were restricted to 15 per cent on their reduced 
capital. In this case it was obviously intended to reserve the rest of the profits 
for the subscribers of new capital, and £10,000 of redeemable preference shares 
and £10,000 of deferred shares, both postponed to the ordinary shares, were ulti- 
mately issued. Even in these circumstances it would seem that some part of the 
participating rights should have been reserved for the preference shareholders in 
order to give them the possibility of enjoying something like their old dividend 
if profits ever increased sufficiently. 

In case 3, the extenuating circumstances of a ceiling on dividends for the 
ordinary shareholders and the contribution of new capital could not be argued. 
Ninety-five thousand ordinary and 75,000 preference shares, of £1 each, had been 
issued. The preference shares were entitled to a cumulative preference dividend 
of 8 per cent and to priority in liquidation. For eleven years before the adoption 
of the scheme the preference dividend had been paid regularly, but in this period 
only 10 per cent in all had been paid on the ordinary shares. However, 
£20,363 in ordinary shares had been allotted to the ordinary shareholders as a 
bonus. 

The scheme provided that 5s. should be cancelled on each ordinary share and 
10s. should be returned on each preference share. The preference dividend was 
reduced to 6 per cent and ceased to be cumulative. Thus, for a cash payment 
equal to 6% years’ dividends at the old rate, the preference shareholders accepted 
an annual non-cumulative dividend of £2,850 in substitution for a cumulative 
dividend of £6,000. This, moreover, was the case of a company which had never 
had any trouble in earning the preference dividend. 

The preference shareholders were given no participating rights. Nor did they 
receive the right to vote in the ordinary affairs of the company. 

In the first nine years after adoption of the scheme, the ordinary shareholders 
received total dividends of 26 per cent. 

Cases #* and 5.%* A common type of scheme is that in which the preference 
and ordinary shares are consolidated to form one class of ordinary shares. In 
schemes of this kind the preference shareholders frequently receive an inadequate 
allocation of new ordinary shares as compared with the old ordinary shareholders. 

In case 4, the issued capital consisted of 48,879 preference shares of £1,28,402 
ordinary shares of £1; and 84,360 deferred shares of 1s. The scheme provided that 
18s. be written off each preference share, 19s. off each ordinary share, and 114d. 
off each deferred share. All the reduced shares were to be consolidated into 
ordinary shares of 1s. each. The preference shareholders had been entitled to a 
cumulative preference dividend of 6 per cent per annum and to priority for their 
capital in liquidation. These special rights and all arrears of dividend from 1913 
to 1931 were cancelled. 


The allocations of new ordinary shares and the original contributions of capital 
were as follows: 


Class Original capital New ordinary shares 


Per cent Per cent 
60 75.4 
34.8 21.9 
5.2 2.7 
*Alpine Sports, Ltd. 
*°Full Fashioned Hosiery Co., Lid. 
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The ordinary shareholders were treated with remarkable generosity when it is 
considered that the preference shareholders gave up all their special rights and that 
the reduction of capital was far below their old priority in liquidation. Moreover, 
the old ordinary shareholders had not been entitled to the full equity. They had 
been entitled to a non-cumulative 744 per cent and half the surplus profits remain- 
ing after the deferred had received a gross sum equal to 6 per cent on the preference 
capital and 7% per cent on the ordinary. This scheme was not a prelude to the 
infusion of new ordinary or preference capital. 

In case 5, the preference shareholders were not even given a greater proportion 
of the new ordinary shares than the proportion of capital they had originally 
contributed. Before the scheme, the company had issued 125,000 preference 
shares of £1 each and 400,000 ordinary shares of 1s. each. The preference shares 
were entitled to a cumulative preference dividend of 8 per cent and 50 per cent of 
the rest of the profits. In liquidation they were entitled to priority for capital 
and arrears of fixed dividend and to 50 per cent of surplus assets after repayment 
of the ordinary capital. They had, therefore, even more valuable rights than in 
case 4. ‘ 

All special rights of the preference shareholders and all arrears of dividend 
(four years) were cancelled by the scheme. Preference shares were reduced by 
5s. each and ordinary shares by 3d. each. Thus, notwithstanding the reduction 
of capital below the liquidation preference of the preference shares, both classes 
were reduced by the same proportion—25 per cent. The preference shares were 
converted into ordinary shares. The preference shareholders, who had contributed 
86.2 per cent of the original capital, received exactly the same proportion of new 
ordinary shares.“ 

Case 6." This case is a good illustration of the way in which ordinary share- 
holders are able to hold out notwithstanding sweeping changes in the capital 
structure of the company. Here, they retained the right to a considerable share 
of the profits in the face of two drastic write-downs of capital. 

The original issued capital was £1,829,900 in £1 preferred shares and £1,394,608 
in ordinary shares. In 1930, the ordinary shares were reduced to 6s. 8d., thereby 
creating a surplus of about £930,000 for writing down assets. Three years’ arrears 
on the preferred shares were written off, the holders receiving as compensation 
certificates bearing interest at 4 per cent payable before the preferred dividend. 
In 1933, a scheme was adopted which created a further surplus of £1,228,700 for 
writing down assets. The preferred shares were reduced to 10s. each and another 
three years’ arrears were written off. The dividend on the preferred shares ceased 
to be cumulative. The ordinary shares were reduced to 2s. 2d. each and sub- 
divided into 2d. shares. Four of these 2d. shares were surrendered to the preferred 
shareholders for the cancellation of the 4 per cent certificates and three years’ 
interest thereon at the rate of one ordinary share for every 15s. of face value. The 
preferred shareholders receiyed a 1 per cent increase in the dividend on the reduced 
preferred shares and the right to participate for 6 per cent (making 14 per cent in 
all with the preferential dividend) after 8 per cent was paid on the ordinary shares. 

The result of the scheme was, therefore, that the position of the old ordinary 
shareholders was much improved so far as dividends were concerned. Before the 

“Three years after the scheme took effect, £50,000 of new ordinary capital was 
subscribed. Up to 1940, a total of 50 per cent had been paid on the ordinary capital, 
20 per cent before increase. 

“S.T.D. Motors. 





294 THe UNIVERSITY oF Toronto Law JourNAL 


scheme, ignoring arrears on the 4 per cent certificates and the preferred shares, 
the first £143,418 of distributable profits would go to the preferred shareholders. 
Under the scheme, profits would be distributed as follows: 


(Ist) 8 per cent on preferred shares 
(2nd) 8 per cent on ordinary shares: 
9/13 to old ordinary shareholders 
4/13 to preferred shareholders. . 
(3rd) 6 per cent on preferred and ordinary shares 
pari passu: 
On preferred shares 
On ordinary shares allotted to 
preferred shareholders 
On ordinary shares retained by 
old ordinary shareholders... . 6,276 


, £134,594 £14,640 
(4th) Any surplus beyond £149,234 would be distributed as to 9/13 to 


the old ordinary shareholders and as to 4/13 to the preferred 
shareholders. 


The preferred shareholders gave up priority for £143,418 in return for priority 
for £73,192, surrendered their 4 per cent certificates and accrued interest thereon, 
surrendered their arrears on the preferred shares, and accepted a non-cumulative 
for a cumulative dividend.“ But the old ordinary shareholders retained 9/13 of 
the equity. Asa result of the scheme, net earnings of £204,900 would be required 
before the preferred shareholders could receive an income equal to the old prefer- 
ential dividend.“ The record of past earnings could hardly have encouraged 
anyone to believe that such a sum would be earned: 


Dividend paid 
Year Income on preferred 


Per cent 
7 
7 
Nil 
Nil 
37,318 Nil 


The reduction of capital indicated that the ordinary shareholders retained no 
interest in the assets. The record of past earnings was strong presumptive evidence 
that they could expect no dividends unless unfair concessions were extracted from 
the preferred shareholders.“ Subsequent experience confirmed this presumption 


“They retained priority in liquidation, however, for their full capital contribution. 
116 The Economist (1933), at p. 1253. 


“No dividend had been paid on the ordinary shares since 1919-20. 
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since the company went into liquidation in 1936 without having declared a dividend 
on either the preferred or the ordinary shares after the scheme.“ 

Case 7.“ Eve J., in his evidence before the Greene Committee, expressed 
amazement that preference shareholders should consent to the repeated whittling 
down of their rights.“ In this case, the preference shareholders were entitled 
originally to a cumulative preference dividend of 8 per cent and, after allocation 
of 15 per cent of the surplus profits to reserve and payment of 8 per cent on the 
ordinary shares, to 30 per cent of the remaining profits. In 1932, arrears of 4 per 
cent were cancelled for a 2 per cent cash payment. The preference dividend was 
reduced to 6 percent. Participating rights were eliminated in exchange for a non- 
cumulative dividend of 2 per cent payable after 15 per cent was placed to reserve 
and 6 per cent was paid on the ordinary shares. Profits would, therefore, be 


distributed in this way before and after the change in the rights of the preference 
shareholders: 


Before After 


Profits Preference Ordinary | Reserve || Preference Ordinary | Reserve 
shareholders | shareholders shareholders | shareholders 


£ £ £ £ £ 
5,000 opine one 4,320 578 
5,760 3,604 636 5,760 3,388 
6,856 6,758 1,386 5,760 7,638 


In 1934, the capital was reduced by writing 4s. off each of the 72,000 pref- 
erence shares of £1 each and 19s. off each of the 52,500 ordinary shares of £1 each. 
The old preference shares were converted into A shares entitled to a cumulative 
dividend of 8 per cent without further participation. £25,000 of new preference 
shares, entitled to a cumulative dividend of 6 per cent taking priority to the divi- 
dend on the A shares, were issued. Profits would thus be distributed as follows: 


Before After 
New Old 

Profits || Preference | Ordinary preference | preference | Ordinary 

share- share- | Reserve share- share- share- | Reserve 

holders holders holders holders holders 

£ £ £ £ £ £ £ £ 
5,000 4,320 578 102 1,500 3,500 Said see 

10,000 5,760 3,388 852 1,500 4,608 3,308 584 
15,000 5,760 7,638 1,602 1,500 4,608 7,558 1,334 


“S.E.Y.B. (1936), at p. 1695. It should also be noted that the ordinary share- 
holders continued to control the company. The ordinary shares were consolidated 
into shares of 1s. 6d., each of which was entitled to one vote. On the other hand, the 
preference shareholders received one vote for each £1. 10s. of their capital (S.Z.Y.B. 
(1933), at pp. 3087-8). 

“Tyrrell & Green, Lid. 

*70Q. 4933, 4934. 
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Thus, notwithstanding a reduction of capital below the liquidation preference 
of the old preference shares, the ordinary shareholders were given the total partici- 
pating rights. It is true that before the scheme they would not get anything 
unless the profits were above £4,320, whereas under the 1934 scheme they could 
enjoy a dividend only if profits were greater than £6,108. But of this latter, 
£1,500 was the dividend on the new issue of preference shares.. Moreover, if 
profits were £10,000, the old preference shareholders would lose £1,152 as compared 
with a loss of only £80 by the ordinary shareholders. 

In 1937, the new preference and the A shares were consolidated to form one 
class of preference shares entitled to a preference dividend of 6 per cent. This 
meant that the ordinary shareholders could receive a dividend if more than £4,956 
was distributed as compared with £6,108 in 1934. The maximum the original 
preference shareholders could get thereafter would be £3,456 as compared with 
£5,760 in 1933 and £4,608 in 1934. This entailed a corresponding increase in the 
value of the ordinary shareholders’ rights to surplus profits. 

Case 8. This was a scheme of reorganization, i.e., the rights of creditors were 
affected. The capital and debt structure of the company before approval of the 
scheme in June, 1934, was: 

(i) £250,000 in 7 per cent debentures. 

(ii) £23,647 in 7 per cent certificates issued in order to fund arrears of dividend 
on the preference shares. Provision was made for a sinking fund to refund 
the certificates. £10,000 was to be allocated to this fund in 1926 and 
£20,000 in each year thereafter. In liquidation the certificates were to 
be paid off before anything could be returned to the ordinary shareholders. 

(iii) 649,625 issued and 100,000 unissued 8 per cent cumulative preference 

shares of £1 each preferred both as to dividends and capital. 

(iv) 3,268,848 issued and 10,234,902 unissued ordinary shares of 2s. each. 

The company declared a loss in the year preceding June, 1934. No interest 
had been paid on the funding certificates since June, 1930, and no dividends on 
the preference shares since June, 1931. No dividends had been paid on the ordi- 
nary shares since a dividend of 4d. had been declared on April 28, 1928. 

The balance sheet for the year ending June 30, 1933, showed assets of 
£1,252,220, but at the annual meeting in 1934 the management valued the assets 
at no more than £860,000. This valuation was probably not a conservative one, 
but even on this basis only the debenture holders (£250,000) and preference share- 
holders (£649,625) retained any interest in the assets. 

The scheme was designed to reduce the company’s nominal capital from 
£2,100,000 to £1,622,226.16s. so as to permit a more accurate re-appraisal of the 
assets, and then to increase the capital to £2,035,037.10s. in order to raise new 
working capital and provide consideration for the purchase of the undertaking 
and assets of a subsidiary. The treatment received by the various classes under 
the scheme was as follows: 

(i) The debenture-holders received cash for half the principal of their holdings 
and interest at the rate of 7 per cent from April 1, 1934. Redemption 
was at par, whereas under the original indenture the debentures were 
redeemable at 110 up to September 30, 1934, and at 107 to 110 at various 
times thereafter until maturity on September 30, 1939. New debentures 


‘SCamp Bird, Lid. 
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were to be issued for the rest of the principal, but these were to bear 
interest at 6 per cent instead of 7 per cent.*® 

Provision for a sinking fund for the old debentures was eliminated. 

The 6 per cent debentures were to be convertible into shares at any time, 
and the holders were given an option exercisable until September 30, 1936, 
to subscribe at par for ten 1s. ordinary shares for each nominal £1 of 
the debentures paid off. 

(ii) Holders of the funding certificates surrendered them and received in 
satisfaction nine 1s. shares and 1s. in cash for each £1 surrendered. 

(iii) Holders of the preference shares received 2s. in cash in respect of each 
£1 share and submitted to a reduction of 6s. on each share. The pref- 
erence shares were then exchanged for twelve 1s. ordinary shares. Each 
unissued preference share was converted into twenty ordinary shares. 
The preference shareholders gave up all arrears and all preferential rights 
and privileges. They received an option to subscribe at par for ordinary 
shares at the rate of one share for each six held on the consummation of 
the plan. 

(iv) The issued ordinary shares were reduced to 8d. each and then consolidated 
and divided so that each three shares constituted two shares of 1s. each. 
Unissued ordinary shares were divided into two shares each.” 

The scheme authorized the issue of 5,490,895 ordinary shares to the share- 
holders of the subsidiary and the issue of six million shares for cask. The shares 
allotted to the shareholders of the parent company were: 

7,795,500 to preference shareholders, 
_ 212,823 to holders of funding certificates, and 
2,179,232 to ordinary shareholders. 

It will be seen at once that the treatment of the ordinary shareholders was 
remarkably generous. The preference shareholders surrendered a considerable 
part of their nominal capital, their arrears, and all preferential rights. On the 
funding certificates they surrendered half the principal amount and all preferential 
rights. Yet the ordinary shareholders, who, on any reasonable basis of valuation, 
probably retained no interest in the assets or prospects of dividends, were allowed 
to rank pari passu with the preference shareholders for all purposes and received 
25 per cent of the total shares allotted to original shareholders otherwise than for 
cash." This figure is all the more striking when we realize that the old ordinary 
shareholders held only 35 per cent of the paid-up capital at the date of the scheme. 
The sacrifices of the preference shareholders clearly entitled them to a much larger 


“*There was a possible slight compensation for the loss of the redemption premium 
on that half of the principal repaid in cash under the scheme. Redemption of the 
6 per cent debentures was to be at 110, whereas redemption of the old 7 per cent between 
October 1, 1934, and September 30, 1938, was to be at premiums ranging from 6 to 9. 
The maturity date was the same for the 6 per cent debentures as for the 7 per cent. 

5°Moody's Manual of Industrials (1935), at pp. 1096-7; 118 The Economist (1934) 
at pp. 1289, 1461; 123 The Statist (1934), at pp. 470, 948, 124 ibid. (1934), at p. 6. 

‘iEven if the preference shareholders exercised their special option to purchase 
ordinary shares, the old ordinary shareholders would still hold 21.6 per cent of the 
ordinary shares allotted to the old shareholders of Camp Bird. 
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participation even if the prospects of the reorganized company wete so promising 
that expected profits justified finding a place for the ordinary shareholders at all. 


II]. THe ELIMINATION OF ORDINARY SHAREHOLDERS 


The principle upon which reorganizations and recapitalizations, are 
based is one of compromise by all classes. This means, in effect, where 
the assets have so far depreciated in value that the ordinary shareholders 
have lost their capital contribution and reasonable expectations of di- 
vidends, that the reconstructed company must be over-capitalized in 
order to find a place for the ordinary shareholders or that the preference 
shareholders must make sacrifices for the benefit of their juniors. There 
is evidence that the first alternative is frequently adopted, so that re- 
construction is followed by reconstruction, the ordinary shareholders 
grimly holding on throughout." Often, the scheme combines both over- 
capitalization and sacrifices by preference shareholders for the benefit 
of ordinary shareholders. 

The law is such, however, that both these undesirable features of 
reconstruction can be avoided. The law permits the complete exclusion 
of a class of shareholders for whom no interest in the assets can be found. 
This course was approved by the court of appeal in Re Tea Corporation.™ 
In that case it was found that the ordinary shareholders had lost their 
interest in the revalued assets and that the preference shareholders had 
only a small interest. Both classes were given a place in the scheme of 
reorganization presented to the court under what is now s. 153, but an 
ordinary shareholder appealed from the court’s sanction of the scheme 
on the ground that his class was not being treated fairly. The court of 
appeal held that, inasmuch as the ordinary shareholders could have 
been eliminated altogether, they would not be allowed to look their 
gift-horse in the mouth. The scheme could be sanctioned whether they 
approved it or not. The court of appeal did not hold that the ordinary 
shareholders must be eliminated where their shares represent no asset 
value, although Stirling L. J. raised, but did not answer, the question 
whether anything could have been given to the ordinary shareholders 
if the preference shareholders had objected.™ It cannot be said, there- 


"If there were expectations of large profits at the time of the scheme, they have not 
been realized. Only one dividend, 6 per cent in 1936, has been paid (S.EZ.Y.B. (1942), 
at p. 2588). 

"Cf. Jute Industries, Lid., 113 The Statist (1929), at pp. 240-1; 115 ibid. (1930), at 
pp. 26-7; 121 ébid. (1933), at pp. 59-60. S.T.D. Motors, 115 The Statist (1930), at p. 
302; 123 sbid. (1934), at p. 331. English Steel Corporation, 114 The Economist (1932), 
at p. 747. 

[1904] 1 Ch. 12. 

“Jbid., at p. 25. 
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fore, that in the present state of the law some senior class can insist on 
the exclusion of a junior class for whom no interest remains in the assets. 
It can be said, however, that such a class may be eliminated if all senior 
classes agree to eliminate it, and that, if it is not eliminated, its vote for 
or against the scheme may be ignored.® 

Although the legal possibility exists of excluding a class for whom 
no interest in the assets can be found, it is extremely rare in practice to 
find that a class has been excluded. The reason for this is obvious. 
Normally, the proposers of a scheme are the directors. Other interested 
parties lack sufficient cohesive power, or information, or financial re- 
sources, to draft a scheme. Directors in most cases are elected by the 
ordinary shareholders. If there are no deferred shareholders, the class 
which would have to be eliminated first would be the ordinary share- 
holders. 

Where ordinary shareholders have been eliminated, it is usually 
possible to find some simple explanation. Thus, in one case,*’ a receiver 
had been appointed by the debenture-holders and the court had in- 
structed him to present a scheme. In a second case,** the scheme was 
prepared by directors who had been nominated by creditors under a 
scheme which had been adopted earlier in the company’s existence.*® 
In a third,” the ordinary shares were held by a parent company and 
not by the public.™ 

There is a strong feeling on the part of some leading accountants 


“Re Brownfield Guild Pottery Society, [1898] W.N. 80. The question whether 
ordinary shareholders can be excluded in a simple recapitalization has not been dis- 
cussed. Re Tea Corporation was a reorganization case. In such a case, the creditors 
have contract rights which would enable them, but for the reorganization, to take 
possession of the assets. Preference shareholders never have this right. However, it 
is doubtful whether any distinction would be made so far as the principle of the Tea 
Corporation Case is concerned since it is not made for any other purpose under s. 153. 

5772 The Accountant (1925), at pp. 25-9. 

Re Oceanic Steam Navigation Co., Ltd., [1939] Ch. 41. 

‘*Jbid., at p. 46. In this case it was argued that since creditors cannot take advan- 
tage of s. 153 without the co-operation of the company, the directors should not have 
assisted in the preparation of the scheme without exacting something for the share- 
holders. Simonds J. rejected this argument. 

6°31 The Accountant (1904), at p. 334. 

“Cf. Drapery Trust, Lid., Moody's Manual} (1935), at p. 1003. There are other 
cases on record in which no place was found in a reconstruction for the ordinary share- 
holders, but the reported facts are too inadequate to disclose how this was brought about. 
See, for example, Re Brownfield Guild Pottery Society, [1898] W.N. 80; Re Dominion of 
Canada, etc., Co. in Palmer's Company Precedents (4th ed., 1888), at p. 621; Re Samuel 
Meggitt & Sons, Lid., in 2 Palmer's Company Precedents (14th ed., 1933), at p. 931. 
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that shareholders should never be eliminated.** ‘Equity rights can 
never be regarded as extinguished so long as a company remains a going 
concern.” The argument in favour of this view usually takes the 
following form: 


The junior securities often represent to a large extent the value of trade connections 
and goodwill. The latter may have depreciated seriously for the time being, but there 
is probably still some prospective value appertaining to it, and, if the business is resusci- 
tated and worked on proper lines, this value may be an increasing one. It would 
therefore be unfair to allocate the loss in such a way as to extinguish the ordinary share 
capital and place the preference shareholders in the position of becoming beneficial 
owners of all reversionary rights and profits.™ 


It should be noted that this statement is based on a very important 
assumption. The author of it assumes that ‘there is probably still 
some prospective value appertaining’’ to the goodwill. The accoun- 
tants’ dogma that the equity is always of some value, even if only 
prospectively, may, however, be at variance with the facts. The 
question whether ordinary shareholders should be eliminated should not 
be made to depend on a rigid presumption but on whether there is a 
reasonable likelihood of future profits sufficient to yield a return on the 
ordinary shares. The earning power of goodwill and business con- 
nections can easily be over-estimated. This may be the very reason 
why the company is in need of reconstruction.” 


“Although the preference capital of a company has a preferential right to a 
dividend, and very often to repayment of capital before any return is made on the 
ordinary shares, it cannot be accepted.as a universal maxim that all the loss should be 
thrown on the ordinary shareholders of the company to the full extent to which the 
ordinary capital will suffice to meet it, before any deduction whatever is made from the 
preference shares; neither can the rule be rigidly adhered to that the creditors of the 
company must be paid in full in cash before shareholders can get anything. 

While it is true that all parties have their legal rights, and there is no desire on 
the part of the accountant who frames the scheme to depart from them if it is possible 
to give effect to them, it is very often necessary, if a business is to be preserved as a 
going concern and to have a chance of future success, that all parties must combine in 
the spirit of give and take to arrive at a scheme which is reasonable and fair having 
regard not only to the legal rights of the various interests concerned, but to the ultimate 
expediency of relaxing the rigid enforcement of those rights” (G. W. Tait, Reconstructions 
(Pamphlet, Edinburgh, 1912), at pp. 23-4). See also Sir W. McLintock in 36 Accountants’ 
Magazine (1932), at p. 121; cf. at pp. 113-14. 

123 The Economist (1934), at p. 966. 

“G. W. Tait, op. cit., at p. 24. 

®Cf. Sir W. McLintock, op. cit., at p. 121: ‘‘As the value of the equity is as change- 
able as a chameleon, the ordinary shareholders should never, in my opinion, be com- 
pletely deprived of their interest... .” 

“The supreme court of the United States has refused to allow junior interests to 
perpetuate themselves in a reorganization on such ephemeral grounds as the value of 


“za ea estlUcelUcerl es hu tlCU lO in. 
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The view here presented has been forcibly expressed by a learned 
American author: 


Common shares in a corporation which has piled up accruals because of lack of sustained 
earning power are in substance tickets evidencing a bet that the corporation's future 
will be better than its past. The odds in favor of such a bet may be insufficient to 
justify a holding that the present value of the entire enterprise is greater than the liqui- 
dation preference of the preferred, since in determining such present value unfavorable 
as well as favorable possibilities must be taken into account. Yet a bet that corporate 
profits will increase substantially possesses economic value if there is a reasonable 
chance that such an increase will occur. Such a bet would seem to be a property right 
which is entitled to recognition in recapitalization.” 


The same author goes on to draw a distinction which is not always 
recognized in English practice. ‘The situation [i.e., recapitalization] 
differs from reorganization, where the creditors have contract rights 
which would, in most cases, entitle them to liquidate the enterprise and 
take over its entire assets if it were not for the reorganization... .”’ 
This distinction is undoubtedly sound. Preference shareholders are not 
creditors, and their accruals are not debts. They lack the power to 
take physical control of the assets. They are partners in the enterprise 
with the ordinary shareholders. From this it would seem to follow that 
ordinary shareholders in a recapitalization should be entitled to rely 
on somewhat more remote possibilities of increased profits than in a 
reorganization,® although there should be a reasonable chance of such 
profits®® and participation should be proportioned to them.’° 


goodwill and business connections. Case v. Los Angeles Lumber Products Co., Lid., 
(1939) 308 U.S. 106. 

*E. M. Dodd jr., ‘‘Fair and Equitable Recapitalizations” in 55 Harvard Law Review 
(1942), at p. 795, n. 51. 

*6Cf. G. A. Touch, in 34 The Accountant (1906), at p. 416: ‘‘The value of £1,245,457 
placed on the assets in the Welsbach reconstruction was necessarily a somewhat arbi- 
trary one. It was the subject of much discussion, and, in substance, its selection was a 
compromise. Great as the reduction was, much might have been said in favour of 
making it greater. If, however, we take into account the recuperative powers of a large 
commercial business such as that, it will, I think, be found that the new capitalisation 
was justified by the earning powers of the company. That, after all, is the only real 
factor in assessing the value of an undertaking of this sort.” 

**Some accountants, however, base the participation of ordinary shareholders on 
nothing stronger than the hope that miracles may still happen. ‘‘It can never be said 
with complete certainty that the whole of the ordinary capital has been wiped out, as 
changes in fashion or in manufacturing processes or in world economics may suddenly 
enhance the earning capacity of the company, and so the value of the assets, to such an 
extent as to attach a value to the ordinary shares” (McLintock, 36 Accountants’ Maga- 
zine (1932), at p. 121). 

7Sir Arthur Whinney proposed a rigid formula for allocating prospective profits 
among various classes (72 The Accountant (1925), at p. 23). He suggested that future 
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It has been argued” that the elimination of a class for which no interest 
can be found on the re-valuation of assets is particularly hard on the 
holders of deferred, management, or founders’ shares where such shares 
are small in nominal amount but have valuable rights of participation 
attached to them.” Such rights would be terminable if at any time 
there is a slight shrinkage in asset values equal to the small nominal 
amount of the shares. The case of the National Bank of China, Ltd.” 
is cited as an illustration. The capital of that company was one million 
pounds divided into 999,250 ordinary shares of £1 each, entitled to a 
non-cumulative preferential dividend of 8 per cent, and 750 founders’ 
shares of £1 each entitled to half the surplus profits. Most of the 
capital was subscribed in England when the rate of exchange was about 
3s. to the Chinese dollar. The capital paid in sterling had been remitted 
to Hong Kong where it was converted into dollars at that rate. In 
1904, the rate of exchange fell to 1s. 8d. A scheme was prepared under 
which the ordinary shares were to be reduced to 3s. per share and the 
founders’ shares cancelled on payment of their face value. The judge 
who sanctioned the scheme thought that the 1904 rate of exchange was 
likely to be permanent. Ina very short time, however, the rate began 
to climb. 

This case is not, as was thought, an illustration of the weakness of 
the rule that a class whose capital has been lost may be eliminated.” 


profits be divided into ‘‘certain,”’ “‘probable,”’ and “‘potential.’’ ‘‘Certain’’ income 
should be devoted by the scheme to the payment of fixed charges. ‘‘Probable”’ should 
be devoted to the payment of interest on income debentures and dividends on shares, 
priorities among the various classes being observed. ‘‘Potential’ profits should go 
to the ordinary shareholders. These are defined as profits ‘which, although remote 
may be capable of being realised under changed conditions.’’ Such profits ‘‘must not 
be omitted from the estimate of future profits.” The weakness of this test, however, 
is that there may be no “‘certain”’ profits or that the ‘‘certain” and ‘“‘probable”’ profits 
may be so small that it becomes necessary, in order to prepare a fair scheme, to fall 
back on “‘potential’’ profits in order to provide for those entitled to fixed interest and 
dividends. 

1G. A. Touch, in 34 The Accountant (1906), at p. 416. 

There is, however, a school of thought which holds that the issue of such shares 
should not be encouraged. They are usually allotted to the vendors of property to 
the company and carry the right to all profits beyond a certain limit. Such an arrange- 
ment permits the vendors to enjoy the very thing they have purported to sell. See 
93 The Accountant (1935), at p. 731. 

Poole v. National Bank of China, Ltd., |1907] A.C. 229. 

%Mr. Touch doubted the legality of the rule. It is no longer possible to raise this 
doubt in simple reduction of capital cases. The question has been settled by the house 
of lords in Poole’s Case (see n. 73). Other decisions to the same effect are Re Floating 
Dock Co. of St. Thomas, Ltd., [1895] 1 Ch. 691, and Re London & New York Investment 
Corporation, [1895] 2 Ch. 860. In all these cases the courts decided that the class 
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It is an example of poor valuation. It would seem that the almost 
immediate rise in value should have been foreseen. This raises the 
question of the proper mode of valuation. It must, however, be con- 
ceded that even if the assets are revalued on a sound basis, advantage 
can be taken of a slight decline in asset values to exclude deferred classes. 
This is largely a theoretical objection. In practice, the deferred shares 
are usually held by management, and it is extremely difficult to prepare 
a scheme of reconstruction without its co-operation. If management 
has lost control to creditors, holders of deferred shares must take their 
chances along with other classes of shareholders. 

Since classes which retain no interest in the assets may be eliminated, 
it is obviously of the most vital importance to determine what is the 
proper method of valuation in a reconstruction. Various methods are 
possible, e.g., original cost, reproduction cost, capitalized prospective 
earnings. There is no reported judicial pronouncement on the matter. 
In the Tea Corporation Case,” Buckley J. valued the assets, but there is 
no indication in the report of the criterion he employed. It is clear 
that in practice those responsible for schemes do not always value the 
assets on a sound basis. It is even doubtful whether they value them 
at all in some cases. This is apparent both from the fact that recon- 
structions often follow each other at short intervals and from the earnings 
records of many reconstructed companies. It is, however, the opinion 
of leading accountants that there should be a valuation of assets and 


that the new capitalization should be geared to the figure disclosed by 
the valuation.” It is also generally agreed in these days that pro- 
spective earnings should be the criterion of value.” This merely 
recognizes the fundamental truth that a business is a profit-making 
enterprise.’* The supreme court of the United States’® and the securities 





eliminated would get nothing in an immediate liquidation and could hope for no divi- 
dends in the future. 


76(1904] 1 Ch. 12. 

*Sir Arthur Whinney, in 72 The Accountant (1925), at pp. 22, 25-9; A. E. Cutforth, 
Methods of Amalgamation (London, 1926), at p. 228. 

im. |. Is not earning power, in the last resort, the true and sole ‘asset’ of a business? 
Of what concrete importance, to investors or anyone else, is a figure based on the ad- 
justed cost of the permanent way and rolling stock of a bankrupt railway running 
through a derelict territory to an abandoned terminal?” (121 The Economist (1935), 
at p. 132). See also: 26 The Accountant (1900), at p. 1124; Financial News (April 27, 
1932), at p. 4, col. 6; 114 The Economist (1932), at p. 1029; McLintock, ‘‘Company 
Reconstruction Schemes” in 36 Accountants’ Magazine (1932), at p. 115. 

78C. W. Gerstenberg, Financial Organization and Management (New York, 1934), at 
p. 307. , 


Case v. Los Angeles Lumber Products Co., Lid., (1939) 308 U.S. 106. 
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and exchange commission® have both insisted that in reorganization the 
proper mode of valuation is the capitalization at a fair rate of reasonably 


prospective earnings, and that the new capital structure must be closely 
coordinated with the value so found. 


IV. CAN THE TREATMENT OF PREFERENCE SHAREHOLDERS 
BE JUSTIFIED? 


The lot of the preference shareholder is clearly an unhappy one. 
He is the peculiar victim of economic changes, even though he is induced 
to believe that he is given security against economic vicissitudes. He 
is offered no more than is necessary to induce him to contribute his 
capital to the enterprise. Management believes that it can earn more 
with the preference capital than will be paid to the preference share- 
holders. The preference shareholder knows this of course, but is content 
to accept his lower return in prosperous times on the understanding 
that he will have security for his capital and income in bad times. In 
practice, what happens is that in bad times he enjoys a return lower than 
that contracted for or no return at all, but, at the approach of good 
times,** which would assure to him no more than his contractual rights, 
he finds that his security, both for capital and income, was a mirage. 
He is “expected to share in the losses but not in the profits.”® He is, 
therefore, the victim of both depression and recovery. 

It may well be that it is not in the best interests of society to en- 
courage a rentier class. It should, however, be remembered that quite 
often the preference shareholders supply the only working capital of the 
company, the ordinary shareholders having taken their shares (and at a 
very handsome rate of exchange) as consideration for the sale of fixed 
assets or goodwill to the company. Again, whether or not it be sound 
policy to foster a rentier class, little can be said in favour of the contri- 
bution of capital on what almost amounts to misrepresentation. The 

®°See note, ‘Distribution of Securities in Corporate Reorganization” in 51 Yale 
Law Journal (1941), at pp. 85-113. 

*!Management often shows an almost indecent haste to reconstruct at the approach 
of better times so that dividends can be paid to the ordinary shareholders. According 
to 114 The Economist (1932), at pp. 1029-30, “the truth is that few reconstructions 
involving shareholders alone are really urgent.’’ The only urgency is to tap the profits 
for the benefit of the ordinary shareholders. The Economist cites two instructive cases, 
both reconstructions of large automobile companies. In the first, after a drastic re- 
duction of capital, the company found itself in the embarrassing position of having to 
pay dividends of 100 per cent on its reduced ordinary capital. In the second, the 
company did not go into reconstruction but was able to clear off a million pounds of 
accumulated losses, pay all preference arrears, and rehabilitate its ordinary capital. 

"89 The Accountant (1933), at p. 892. Cf. 91 sbid., (1934), at p. 346. 
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preference shareholder invests his money on the inducement of a security 
which does not exist. For this reason, a number of more or less radical 
reforms have been proposed. The first, and most sweeping, is the 
abolition of the preference share. ‘‘The preference share loses its 
raison d'étre if it carries no guarantee that its terms will be kept.”™ A 
second suggestion is that since so many schemes involve a reduction of 
capital in order to permit a write-down of assets, the issue of “‘no par” 
shares would destroy the necessity for such schemes. The stated value 
of ‘‘no par’’ shares could be adjusted to correspond with changes in asset 
values.** This, however, would not be a very effective remedy since it 
would not prevent reductions of preference capital which would enure 
to the advantage of ordinary shareholders. Nor would it prevent the 
elimination of arrears or cumulative rights or the reduction of dividend 
rates without fair compensation. Yet a third suggestion is that pref- 
erence shares should always be issued as redeemable so that holders 
would have some notice of the insecurity of their position as investors.™ 
Companies which are just emerging from the doldrums are hardly likely 
to be in a position to redeem preference shares. They would still have 
to resort to the major surgery of reconstruction to reduce the rights of 
preference shareholders. 

An economic argument which was sometimes advanced in the early 
nineteen-thirties to justify the drastic curtailment of the rights of prefer- 
ence shareholders, even where earnings were good and sufficient to cover 
the preference dividend, was based upon prevailing interest rates.” 
It was said that preference dividends were in excess of interest rates*’ 
and that this prevented the enterprise from taking advantage of cheap 
money.** In 1933, the average interest rate was about 4% per cent. 
A stock exchange survey conducted by The Economist showed that the 
£786,000,000 of preference shares quoted at a premium carried an 
average dividend of 5.92 per cent. It was calculated that of the 
£47,000,000 paid on these shares annually, some £15,000,000 could be 
diverted to ordinary shareholders if the preference shares could have been 
redeemed and refunded at current interest rates.** 

899 The Accountant (1938), at p. 758. 

4114 The Economist (1932), at p. 1029. 

115 The Economist (1932), at pp. 837-8. 

*This argument was also levelled at debenture-holders, but their position is always 
stronger than that of preference shareholders (117. The Economist (1933), at pp. 245-6, 
285). 

S'Grosvenor House (Park Lane), Lid. meeting, 117 The Economist (1933), at p. 783; 
Rylands & Sons reconstruction, 114 The Economist (1932), at p. 1420; 115 ibid. (1932), 
at p. 562. See also 89 The Accountant (1933), at p. 855. 

89117 The Economist (1933), at pp. 1074-5. **Tbid., at p. 1237. 
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A number of companies put through schemes depriving preference 
shareholders of some part of their rights on the ground that the prefer- 
ence dividends were out of harmony with interest rates.°* The most 
celebrated scheme of this kind was one which did not take effect, but 
this was almost by way of accident, for the best-laid schemes of manage- 
ment do not gang aft agley. The Union Cold Storage Company, a 
powerful company with enormous resources, had regularly earned just 
under a million pounds a year. For thirty-two years before the presen- 
tation of the scheme it had been covering its preference dividend and 
paying 10 per cent on its ordinary shares. The issued capital of the 
company consisted of one million pounds of ordinary shares, privately 
held, and eleven million pounds of preference shares, publicly held except 
for about half a million pounds. The private holders of £1,598,887 
decided that the public holders of £10,401,113 were getting dividends 
which were unjustifiably high when compared with contemporary 
interest rates. It was proposed, for this sole reason, that the preference 
shareholders should accept reductions in the dividend rates of 1 per cent 
on the 6 and 7 per cent preference shares and 3 per cent on the 10 per 
cent shares. The net result of these proposals would have been to 
make it possible to distribute a dividend of 19 per cent to the ordinary 
shareholders. The compensation for the preference shareholders’ sacri- 
fices was to be a cash payment equal to ten years’ dividends less tax." 
The majorities necessary for the adoption of the scheme were obtained 
but the scheme was opposed in court. The result was eagerly awaited as 
an indication of the legality of the arrangement. Unfortunately, al- 
though adoption of the scheme was restrained, nothing was said about 
its validity. It was refused sanction on the ground that proper dis- 
closure of relevant information had not been made.” 

The reduction of preference shareholders’ rights because interest 
rates have fallen below preference dividend rates is justified by manage- 

*E.g., Rylands & Sons scheme. The preference dividend of 8 per cent had always 
been paid. The following dividends had also been paid on the ordinary capital: 1923-5, 
10 per cent; 1926-9, 8 per cent; 1930 and 1931,4 percent. In 1932.a scheme was adopted 
by which one-third of the preference capital was returned together with a premium of 
2s. 8d. per share. The dividend rate was reduced to 6 per cent. A participating 
dividend of 2 per cent was conceded if in any year the ordinary dividend should exceed 


5 per cent. It never has. See 115 The Economist (1932), at pp. 562, 838; S.E.Y.B. 
(1942) at p. 1626. 


"The management's attitude was a remarkably truculent one. It gave the share- 
holders only four days in which to send in proxies and only a week for a final voting 
decision. The request of the London Stock Exchange Committee for three week 
delay was rejected. 

"Hughes v. Union Cold Storage Co., (1934) 78 Acct. L.R. 44, mentioned in Re 
Imperial Chemical Industries, Ltd., {1936} 1 Ch., at p. 619. 
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ment on the ground that the dividend rates are burdens on the company 
or impede the passing on to industry of the benefit of cheap money.™ 
Preference dividends, however, are not burdens in the sense that they 
hamper the profit-making potentialities of the enterprise. There is no 
question of paying the preference dividends until profits are earned. 
Again, in such cases as the Union Cold Storage Case, the preference 
dividends do not prevent the company from raising new money, because 
new money is not required. Management’s intention is merely to 
reduce the fixed dividends on the money it already has. What is really 
meant by the kind of argument mentioned above is that the preference 
dividends impede the payment of dividends on the ordinary shares. 
There seems to be no reason why a decline in interest rates should be 
considered a sound economic argument in favour of permitting the 
ordinary shareholders to pillage the preference shareholders. In many 
cases, the ordinary shareholders cannot even allege that they have 
supplied a large proportion, much less a major proportion, of the working 
capital of the company. It will have been observed that in the Union 
Cold Storage Case the preference shareholders had subscribed eleven- 
twelfths of the total capital. Finally, if preference dividends are to be 
reduced because of a decline in interest rates, they should be increased 
if money becomes dearer. This is simple justice, but one can well 
imagine the reception by ordinary shareholders of a proposal by prefer- 
ence shareholders that their dividends should be increased to correspond 
with an increase in the interest rate. 

The Economist has attempted to justify the treatment received by 
preference shareholders in some cases by distinguishing between schemes 
for the direct benefit of the ordinary shareholders and schemes for the 
preservation of the life of the company. In the former, the argument 
runs, there is no occasion for compromise, and the preference shareholders 
should insist on full compensation. Thus, if the preference dividend is 
being earned, and it is proposed to create a surplus against which to 
write down assets by reducing the nominal capital of the preference 
shareholders, they should receive an increased rate of dividend on the 
reduced capital which would ensure to them an income equal to that 
yielded by the dividend on the original capital. Moreover, they should 
retain priority in liquidation for their original contribution. If, however, 
a company is in low water, and the only alternative to reconstruction 
involving drastic sacrifices by preference shareholders would be liqui- 
dation in which the rights proposed to be sacrificed would be valueless, 
the sacrifices are justified. 


%120 The Economist (1935), at p. 1304; 121 ibid. (1935), at p. 1023. 
%115 The Economist (1932), at p. 838, 117 ibid. (1933), at pp. 1074-5. 
%‘Preference Share Rights” 115 ibid. (1932), at pp. 837-8. 
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This reasoning, in so far as the second type of case is concerned, is 
open to question. Sacrifices, without adequate compensation, for the 
benefit of ordinary shareholders cannot be justified in either of the cases 
distinguished by The Economist. If sacrifices are extracted from pref- 
erence shareholders on the ground that they would fare as badly or worse 
in liquidation, the position of the ordinary shareholders would be even 
worse than that of the preference shareholders. The Economist impliedly 
adopts the de facto liquidation test for preference shareholders.” It is 
then pretended that there is a fair compromise if the ordinary share- 
holders give up some of their paper rights. Clearly, the same test must 
apply to both classes, and if the preference shareholders would get very 
little in a liquidation, the ordinary shareholders would get even less and 
perhaps nothing at all. From this point of view, sacrifices by the pref- 
erence shareholders where the ordinary shareholders retain large rights 
of participation are for the direct benefit of ordinary shareholders. 
There would then be no difference between the two categories of cases 
described by The Economist. Preference shareholders are entitled to 
expect fair compensation for their sacrifices in all cases. If the company 
is doing badly, they cannot expect to be in as strong a position as before 
the scheme, but in such a case the ordinary shareholders must not be 
allowed to profit at the expense of their seniors. To permit them to 
make such a profit is to deny fair compensation to the preference share- 
holders. 

The liquidation criterion, it is submitted, is a misleading one. The 
purpose of reconstruction is not to liquidate but to preserve the company 
as a going concern. It follows that the going concern test should be 
applied. An estimate should be made of prospective earnings, and 
participation in the reconstruction should be governed by this estimate. 
The scheme should distribute these profits between the preference and 
ordinary shareholders in proportion to their interests in the profits and 
the real sacrifices they make. Ordinary shareholders without prospects 
of profits cannot be said to have anything to contribute by way of 
compensation to preference shareholders for their sacrifices. There is 
support for this view in the practice of the courts in simple reduction of 
capital cases where there has been a loss.*’ In deciding whether a class 
of shareholders can survive a reduction of capital, the courts first de- 
termine whether the class can be said to have any interest in the re- 


%*Cf. J. Loudon, “Reorganisation and Reconstruction of Limited Companies’’ in 
32 The Accountants’ Magazine (1928), at p. 240. 


"Carruth v. Imperial Chemical Industries, Lid., [1937] A.C. 707, at p. 743. 
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valued assets or whether it can reasonably hope for future profits.** It is 
difficult to see why this test should be abandoned merely because the 
reduction of capital is part of a wider arrangement involving other 
changes in the capital structure. Of course, the task of estimating 
future profits may not be an easy one, but it would be considerably 
easier if management did not rush into reconstruction as soon as it 
seems that profits may increase. Since in many cases it is not intended 
to raise new money, there is no reason why reconstruction cannot await 
such time as it appears what the profits are likely to be. 


V. Way Do PREFERENCE SHAREHOLDERS ACCEPT UNFAIR SCHEMES? 


Since so many reconstructions involve unfair attacks upon the rights 
of preference shareholders, the question naturally arises why they accept 
such schemes. The reasons are many. 

1. The apathy of preference shareholders: It seems that many schemes 
receive the requisite majorities of assenting preference shareholders 
because apathy prevents a sufficient number of them from manifesting 
their disapproval. (It must be remembered that under s. 153 the 
statutory majority refers to those present and voting in person or by 
proxy at the meeting.) Eve J. has commented on this phenomenon: 
“They seem not to vote at the meetings, or to abstain from attending 
the meetings; and they do not come when a petition comes on to point 


out how very hardly they are treated**—I rather gather they are content 


*Thus, in Re London & New York Investment Corporation, [1895] 2 Ch. 860, Stirling 
J. (at p. 868) pointed out that the dividend requirement on the preference and ordinary 
shares was £56,500, whereas present net income was only £16,000. ‘‘... There is no 
reasonable prospect of anything ever coming to the holders of founders’ shares, either 
in respect of dividend or of capital, and, consequently, it does not appear to me to 
be unfair to throw on them in the first instance the loss which has actually occurred.” 
In Re Floating Dock Co., &c., Ltd., [1895] 1 Ch. 691, a case in which both second prefer- 
ence and ordinary shares were eliminated, Chitty J. said (at pp. 698-9), “‘The evidence 
. .. shows that this is not a mere temporary depression in trade, but that the current 
of trade has changed; and I ask myself this question, Is there any reasonable probability 
of a change for the better coming within any reasonable period of time?” In Poole 
v. National Bank of China, [1907] A.C. 229, it was argued that “elimination is not 
compromise, but suppression” (at p. 234). It was held that elimination was proper 
where there was no appreciable interest in the assets or profits. See also Bannatyne 
v. Direct Spanish Telegraph Co., (1886) 34 Ch. D. 278, at p. 300; Re Mackenzie & Co., 
Lid., [1916] 2 Ch. 451, at p. 457. 

%A shareholder who does not vote at the meeting or a shareholder who votes for 
the scheme at the meeting may still oppose it at the hearing of the petition for sanction 
by the court. Re Consolidated South Rand Mines Deep, Lid., [1909] 1 Ch. 491; Re 
Waxed Papers, Ltd., (1937) 156 L.T. 452, at p. 456. 
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to be bound in their internal arrangements by the majority and make the 
best of it.""°° The voting on the Cold Storage scheme is a good example 
of what Eve J. was talking about: 


Proportion | Proportion | Proportion | Proportion 
Total Total of total of total of total voting of 
voting | voting | voters in | stock voting) stock voting total 
for against| favour of for against | members of 
scheme | scheme| scheme scheme scheme class 


Per cent £ £ | £ Per cent | Per cent | Percent | Per cent 
6* |8million | 2,830,765 | 910,398 75.7 35.4 114 | 468 
7* |2 million | 700,976) 160,416, 81.3 | 


35.0 | 8.0 | 43.1 
10* | 1 million’) 149,144 | 29,337| 83.7 14.9 | 354 17.8 
*Preference. 


Too much importance should not, however, be attached to what appears 
to be apathy. It will be seen that present practice does not give share- 
holders an adequate opportunity for the expression of opinion. 

2. Conflicting interests: There can be little doubt that on some 
occasions a considerable number of the preference shareholders who vote 
in favour of a scheme are also ordinary shareholders and are influenced 
in their voting by this fact. Thus, in a recent case,’ in which the 
deferred shareholders argued that they were making unfair sacrifices 
for the benefit of the ordinary shareholders, Lord Maugham thought 
that it was an enlightening fact that most of the deferred shareholders 
who held ordinary shares voted in favour of the scheme, whereas most 
of the deferred shareholders who were not also ordinary shareholders 
opposed it.' 

Courts have authority to investigate the question whether a vote 
has been dictated by conflicting interests and to order new meetings 
where necessary.'* In practice they rarely, if ever, exercise their 
authority. In one case,’ Buckley J. went so far as to say that it would 
be impossible to apply the 1870 Act (the earliest forerunner of the present 
s. 153) if the court was required to analyse the motives of each voter in 


100 Minutes of Evidence before Greene Committee, QQ. 4931, 4933. 

101 £598,887 held by subsidiary companies did not participate in the voting. 

12 Carruth v. Imperial Chemical Industries, Ltd., [1937] 2 All E.R. 422, at p. 462; 
{1937} A.C. 707. 

18He held, nevertheless, that since there was a statutory majority of deferred share- 
holders in favour of the scheme, the onus was on the dissenters to prove that the scheme 
was unfair. 

1%Re Alabama, etc., Ry. Co., [1891] 1 Ch. 213, at pp. 239, 245, 247; Re Anglo-Conti- 
nental Supply Co., Lid., [1922] 2 Ch. 723, at p. 736. 

1% Re Paterson, Laing, & Bruce (Ltd.), (1902) 18 T.L.R. 515. 
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order to see whether his vote was dictated by his holdings of shares of 
other classes. It is true that an investigation of motives may be 
extremely difficult, but the least one could expect would be that the 
court would refrain from attaching that almost decisive importance 
which it habitually does to a majority vote where it appears that a 
considerable number of voters have shares of another class.'* 

3. Lack of information: Serious criticisms have been made of the 
information circulated to shareholders on the strength of which proxies 
are sought. Lord Maugham has said that frequently shareholders have 
no information beyond that contained in reports and balance-sheets 
which might long ago have been relegated to the waste-paper basket.'” 
The law provides that when directors present their annual accounts 
to shareholders, an independent auditor must check the books and 
report to the shareholders on every balance-sheet presented to them.}%* 
Again, directors are liable for misstatements in prospectuses.’ But 
where shareholders are asked to accept a scheme of reconstruction, there 
is no provision calling for an independent report on the condition of the 
company and the reasons therefor. Shareholders must rely on the 
ex parte statements of the very persons whose conduct may have made 
reconstruction necessary."° 

4. Proxies and the conduct of meetings: In recent years, proxy prac- 
tice has aroused the ire of many competent observers. A form of proxy 
has been settled by the courts, and this form enables shareholders to 
express either acceptance or rejection of the scheme.'' It seems, how- 
ever, that this form is compulsory only where there is a winding up." 
Where there is no winding up, s. 153 gives a general right to vote by 
proxy in any form in which the shareholder thinks fit. He may employ 
his own form of proxy, even where a form has already been settled in 
NMR nt ie We a te RO EE ose ee GRE 

107Re Dorman, Long & Co., Lid., [1934] Ch. 635, at p. 658. 

108Companies Act, ss. 129, 130, 134. 

1%Companies Act, ss. 35, 37. See J. Gold, ‘“‘The Liability of Promoters for Secret 
Profits in English Law” in 5 University of Toronto Law Journal (1943), at pp. 52-64. 

11°Courts have no power to compel the issue of explanatory circulars in connection 
with reconstruction schemes. It is a common practice for directors to issue them but 
to draft them with a certain economy in the employment of the facts. The court can, 
however, set aside resolutions based on misleading statements and can order new 
meetings. Re Dorman, Long & Co., Lid., [1934] Ch. 635, at pp. 665, 666, 675. See also 
Hughes v. Union Cold Storage Co., (1934) 78 Acct. L.R. 44. Cf. Re English, Scottish 
& Australian Chartered Bank, [1893] 3 Ch. 385, at pp. 400, 409. 


11 Practice Notes, [1896] W.N. 56, [1910] W.N. 154; Re Magadi Soda Co., Lid., {1925} 
B. & C. R. 70. 


12Re Dorman, Long & Co., Lid., [1934] Ch. 635, at p. 661; 2 Palmer's Company 
Precedents (14th ed., 1933), at p. 904; 90 The Accountant (1934), at pp. 6, 24, 59. 
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chambers."* These liberal provisions are rendered nugatory in practice. 
Normally, a form of proxy is issued by the director and it permits share- 
holders to vote only for the scheme. The shareholders are usually 
ignorant of their right to give any other proxy. The unfairness of this 
practice is all the more gross when it is remembered that the proxies 
circulated by directors are issued at the expense of the company." 

Mr. Henry Morgan, an eminent accountant and active crusader for 
the reform of proxy practice, attributed the adoption of so many schemes 
which do violence to the rights of preference shareholders to the failure 
of the Companies Act to establish a form of proxy which will ensure to 
shareholders an adequate opportunity for recording their views." It 
is impossible to over-estimate the importance of proxies in modern con- 
ditions. With the great growth of corporate enterprise, there has been 
an enormous increase in the number of investors. It is frequently 
impossible for many of them to attend company meetings. Lord 
Maugham has said that in nearly every big case probably not more than 
5 per cent of the interests involved are present in person at the meetings.""® 

Lord Maugham has also pointed out that conditions at meetings are 
not conducive to a calm and considered vote by those present. Not 
infrequently, meetings are convened in places too small to accommodate 
those who are able to attend."? The poll when taken ‘takes place 
amidst scenes of rowdyism and tumult. It is almost incredible that 
under circumstances such as these, resolutions can be passed which 
gravely affect the interests of the shareholders concerned.”"* In most 

14Re Dorman, Long & Co., Lid., [1934] Ch. 635, at p. 658. 

139] The Accountant (1934), at pp. 346-7. 

u6Re Dorman, Long & Co., Lid., [1934] Ch. 635, at p. 657. 

U7See n. 116. Cf. 89 The Accountant (1933), at p. 892. 

1891 The Accountant (1934), at p. 346. Cf. Carruth v. Imperial Chemical Industries, 
Lid., [1987] A.C. 707; 2 All E.R. 422, at pp. 438-40, 460. A correspondent of The 
Financial Times who purported to be writing ‘‘A Child’s Guide to the City” contributed 
these notes for his chapter on “How to Hold a Reconstruction Meeting”: “Split up a 
number of shares amongst clerks and other employees, so as to ensure a good attendance. 

Announce the scheme verbally. Few individuals can grip figures repeated in a 
husky voice from the end of a long room. 

Appoint one of your own employees as liquidator. The liquidator will then do 
as he is told. 

Call the meeting for as near 1 o'clock as you can. 

Do not let your claque sit together. 

If any shareholder writes to the newspapers see how long he has been a member. 

Arrange for a few simple questions to be asked, the answers to which have been 
previously prepared. 


Attribute the misfortunes of your company as much as possible to the general 
shrinkage of investment values. 
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cases, however, the issue is decided before the meeting is held; the 
speeches and the vote on a show of hands are mere formalities."* Most 
articles of association provide that proxies shall be deposited at the 
registered office of the company at least forty-eight hours before the 
meeting at which the proxy is to vote. At the meeting, the directors 
inform those present that sufficient proxies have been received to ensure 
the acceptance of the scheme. This tends to stifle whatever discussion 
there might otherwise be and discourages shareholders who might vote 
against the scheme from voting at all.!*° 

The remedy for the present highly unsatisfactory state of affairs is 
obvious. Nothing could be simpler than a statutory provision requiring 
a true referendum. A voting paper permitting shareholders to vote 
one way or the other should be made compulsory. If it is thought 
desirable to retain the proxy system, it should be altered so as to require 
directors issuing proxies to indicate clearly that shareholders giving the 
proxy may vote against the scheme if that is their wish. 

Within the last few years some shareholders have organized their 
own defence. In 1932, the Shareholders’ Protection Association was 
formed with the following objects: (a) to obtain legal advice for mem- 
bers; (6) to report on the management or accounts of companies in 
which members are interested; (c) to concern itself with amalgamation 
or reconstruction schemes; (d) to represent members as proxy-holder 
at meetings. Membership is open to all shareholders and debenture- 
holders of public and private companies for the annual subscription of 
10s.%! The association has intervened successfully in many cases in 
which unfair schemes have been proposed.” In fact, the association 
has attained such prestige that schemes are sometimes submitted to it 
before formal presentation to the shareholders.* The Association of 
Investment Trusts has exercised similar functions on some occasions." 

5. Directors’ control of dividends: Directors are usually the proposers 
of reconstruction schemes. In their control over dividends they possess 


Instruct your nominees to shout ‘“‘Time”’ and ‘‘Vote’’ as soon as a member of the 
opposition becomes troublesome. 
Fill the stage, and others will not fill it for you” (49 The Accountant (1913), at 
p. 153). 
1°Carruth v. Imperial Chemical Industries, Lid., [1937] A.C. 707; 2 All E.R. 422, 
at p. 460. 
120Re Dorman, Long & Co., Lid., (1934] Ch. 635, at p. 664. 
121115 The Economist (1932), at p. 795; 117 ibid. (1933), at pp. 499-500. 
12See 119 The Economist (1934), at pp. 26, 173; 121 ibid. (1935), at p. 813; 122 ibid. 
(1936), at pp. 250, 389. 
13Cf, 122 The Economist (1936), at p. 533. 
1MCf, 121 The Economist (1935), at pp. 29, 1023. 





314 THe University oF Toronto Law JouRNAL 


a powerful weapon for compelling preference shareholders to accept 
schemes. Expressly or impliedly, preference shareholders will be given 
to understand that the directors will not declare dividends for them 
unless the scheme is adopted. In the Welsbach Case,!* some share- 
holders who opposed the scheme argued that the voting on it had been 
influenced by a statement in the directors’ circular that the payment of 
dividends would be indefinitely postponed if the scheme were not 
accepted. Stirling L. J. held that, since the directors had control over 
the declaration of dividends, the statement did not amount to unfair 
pressure.'** 

6. Strategic position of ordinary shareholders: If a scheme of recon- 
struction is necessary in the best interests of the company as a whole, 
and if ordinary shareholders have not lost their capital contribution, so 
that their voice cannot be ignored in adopting the scheme, they can 
exploit the nuisance value of their position to the full. Since their 
affirmative vote will be required, they can withhold it unless an attractive 
participation is conceded to them. In this way, they will be able to 
compel concessions unjustified by the size of their interest, and the 
preference shareholders will have to sacrifice part of their own legitimate 
aspirations to purchase the acquiescence of the ordinary shareholders.!?" 
Moreover, since ordinary shareholders are so rarely eliminated, and 
since preference shareholders are almost invariably unaware that the 
vote of the ordinary shareholders may be ignored where they retain no 
interest, preference shareholders will feel the pressure of the necessity 
for making sacrifices for the benefit of the ordinary shareholders where 
the latter need be given nothing at all. 

7. S. 234 as the Sword of Damocles: S. 234 of the Companies Act is 
a powerful instrument for coercing preference shareholders to acquiesce 
in unfair recapitalizations. Subs. 1 provides that 
where a company is proposed to be, or is in the course of being, wound up altogether 
voluntarily, and the whole or part of its business or property is proposed to be trans- 
ferred or sold to another company, . . . the liquidator of the first-mentioned company 

.. may, with the sanction of a special resolution of that company, .. . receive in 
compensation or part compensation for the transfer or sale, shares, policies, or other 
like interests in the transferee company, for distribution among the members of the 
transferor company, or may enter into any other arrangement whereby the members 
of the transferor company may, in lieu of receiving cash, shares, policies, or other like 


interests, or in addition thereto, participate in the profits of or receive any other benefit 
from the transferee company. 


1%Re Welsbach Incandescent Gas Light Co., Lid., [1904] 1 Ch. 87. 

1%At pp. 101-2. 

127See 34 The Accountant (1906), at p. 416; 72 ibid. (1925), at p. 22; 32 The Accoun- 
tants’ Magazine (1928), at p. 241. 
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This section is most frequently employed in order to compel the contri- 
bution of further capital from existing shareholders. The Companies 
Act does not permit the imposition of any liability to contribute capital _ 
beyond the amount shareholders have agreed to contribute.'* To 
avoid this rule, a transferee company is created for the purpose of the 
transfer. The scheme then provides that the shares of the transferor 
company shall be exchanged for shares of the transferee company 
credited as only partly paid up.'** S. 234 may, however, be resorted to 
for the purposes of recapitalization,“° whether or not it is intended to 
extract new money. Recapitalization can be effected by giving the 
transferee company a capital structure differing from that of the transferor 
company. 

As a rule, s. 234 is not employed where it is intended to recapitalize 
without raising new money. The Companies Act, 1929, has encouraged 
recourse to s. 153. Before that act, the question was never conclusively 
settled whether a scheme of the kind envisaged by what was then the 
equivalent of s. 234 could be brought under the section corresponding 
to s. 153." This question has now been disposed of by s. 154 which 
provides that schemes involving the sale or transfer of the assets and 
undertaking otherwise than for cash may be brought under s. 153. 
The advantages of proceeding under s. 153 are obvious. The procedure 
under s. 234 is cumbersome, since it involves the registration of a new 
company and the liquidation of the old. It was at one time far more 


expensive than it is now, but the Finance Act of 1927 has eliminated 
capital and transfer stamp duties in most cases." Under s. 234, but 


128The Wrenbury Committee in 1918 proposed that an assessment be leviable on 
shareholders with the sanction of a special resolution approving the particular assess- 
ment proposed. Every special resolution should quote a sum to be paid in cash in 
respect of each share to all shareholders who dissent. Dissenters should be entitled to 
accept this sum or demand arbitration. All dissenters should appear in a single arbi- 
tration, with power reserved to any one of them to appear separately at his own expense 
or if the arbitrator should so order. The costs of the arbitration should be borne as the 
arbitrator directs. (Wrenbury Committee Report, para. 48. See 59 The Accountant (1918), 
at p. 200; 67 ibid. (1922), at p. 432) These sensible suggestions for ey the 
cumbersome procedure of s. 234 have not yet been adopted. 

129Re Hill's Waterfall Estate & Gold Mining Co., [1896] 1 Ch. 947; Simpson v. The 
Palace Theatre, Lid., (1893) 69 L.T.R. 70, 2 R. 451. 

18°See Griffith v. Paget, (1887) 5 Ch. D. 894, 6 Ch. D. 511. 

Re Canning Jarrah Timber Co. (Western Australia), Ltd., [1900] 1 Ch. 708; Re 
Tea Corporation, Lid., [1904] 1 Ch. 12; Re General Motor Cab Co., Lid., [1913] 1 Ch. 377; 
Re Sandwell Park Colliery Co., Ltd., [1914] 1 Ch. 589; Re Anglo-Continental Supply Co., 
Lid., (1922] 2 Ch. 723. 

1218 & 19 Geo. V, c. 10, s. 55, as amended by the Finance Act, 1928, s. 31, and the 
Finance Act, 1930, s. 41. See Report of the Greene Committee, para. 85; P. F. Simonson, 


6 
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not under s. 153, provision must be made to buy off dissenters in cash.'* 
Again, it may be advantageous to proceed under s. 153, instead of s. 234, 
because reconstruction by means of a transfer to a new company would 
involve the surrender of the right to carry forward losses or unexhausted 
wear and tear allowances in the assessment of income tax.™ Finally, 
reconstruction by transfer to a new company may result in the loss of 
some contracts held by the old company.’ 

Although directors whose main purpose is to recapitalize and not 
raise new money will not normally employ s. 234, there is evidence that 
they sometimes threaten shareholders who may disapprove of a scheme 
to proceed as an alternative under s. 234." This threat is particularly 
effective in the case of preference shareholders. Under s. 153, voting is 
by classes, and preference shareholders constitute a class with a voice 
equal to that of other classes. Under s. 234, however, the vote is that 


The Law Relating to the Reconstruction and Amalgamation of Joint Stock Companies 
(London, 1931), at pp. 60-5; 25 Certified Accountants Journal (1933), at pp. 75-7; 107- 
10; 96 The Accountant (1937), at pp. 207, 263, 335. 

18Subs. 3 of s. 234: ‘If any member of the transferor company who did not vote in 
favour of the special resolution expresses his dissent therefrom in writing addressed to 
the liquidator, and left at the registered office of the company within seven days after 
the passing of the resolution, he may require the liquidator either to abstain from 
carrying the resolution into effect, or to purchase his interest at a price to be determined 
by agreement or arbitration...."" The rights of dissenters can no longer be evaded 
by including an independent power of sale of the undertaking and assets in the memo- 
randum of articles: Payné v. The Cork Co., Lid., [1900] 1 Ch. 308; Manners v. St. David's 
Gold and Copper Mines, Lid., [1904] 2 Ch. 593; Bisgood v. Nile Valley Co., Lid., (1906) 
1 Ch. 747; Bisgood v. Henderson's Transvaal Estates, Lid., [1908] 1 Ch. 743; Etheridge 
v. Central Uruguay Northern Extension Ry. Co., Lid., {1913] 1 Ch. 425. Earlier cases 
to the contrary are now overruled: Cotton v. Imperial & Foreign Agency & Investment 
Corp., [1892] 3 Ch. 454; Doughty v. Lomagunda Reefs, Lid., [1902] 2 Ch. 837; Fuller v. 
White Feather Reward, Ltd., [1906] 1 Ch. 823. On the leading case, Bisgood v. Hender- 
son's Transvaal Estates, Lid., see Minutes of Evidence, Greene Committee, Q. 1634; 38 The 
Accountant (1908), at pp. 549, 617-18. 

14 United Steel Cos., Ltd.v. Cullington, |1940) A.C. 812. Sir W. McLintock,‘‘Company 
Reconstruction Schemes” in 36 Accountants’ Magazine (1932), at pp. 122-3. On the 
other hand, it may be advantageous to proceed under s. 234 in order to get a new normal 
preceding year as the basis of assessment of income tax. See Sir W. McLintock, supra. 
Again, the sanction of the court to the scheme must be obtained under s. 153 but not 
s. 234. 

‘Horsey Estate, Lid. v. Steiger, [1899] 2 Q.B. 79; Fryer v. Ewart, [1902] A.C. 187; 
Nokes v. Doncaster Amalgamated Collieries, Lid., {1940} A.C. 1014, 3 All E.R. 549. See 
[1940] 3 All E.R., at pp. 558-9 for an account of the procedural advantages of s. 154 as 
compared with s. 234. This case and United Steel Cos., Ltd. v. Cullington were recon- 
structions under s. 154, but both were reconstructions by means of transfer to a new 
company. 

See 115 The Economist (1932), at p. 838. 
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of shareholders entitled to vote under the articles of association. Very 
often, preference shareholders have no right to vote. Sometimes they 
are given this right where a specified number of dividends have accrued 
or where a sale of the assets or undertaking is contemplated, but even 
in these cases, since voting is not by classes, they may be unable to 
prevent the aggregation of a statutory majority. 

The adoption of a scheme under s. 234 will be to the greatest dis- 
advantage of preference shareholders where they are preferred as to 
dividends only and not as to capital. S. 234 necessarily involves a 
liquidation of the transferor company. S. 247 provides that ‘‘the 
property of a company shall, on its winding-up, be applied in satisfaction 
of its liabilities part passu, and, subject to such application, shall, unless 
the articles otherwise provide, be distributed among the members 
according to their rights and interests in the company.’’ It is estab- 
lished that the phrase “‘according to their rights and interests in the 
company” means according to strict legal priorities. It follows that if 
preference shares are not preferred in liquidation, the superior position 
of the preference shareholders so far as dividends are concerned may be 
lost. Distribution of the consideration for the transfer, i.e., shares in 
the transferee company, will be in proportion to the capital contributed 
by the various classes." Griffith v. Paget,* the leading case, illustrates 
the unfortunate consequences of this rule. The capital of the company 
consisted of 15,000 preferred shares and 10,000 deferred shares, all of 
£10 each. The preferred were entitled to a preferential dividend of 
12 per cent. The deferred, most of which were held by the directors 
and their friends, were not entitled to a dividend until the preferential 
dividend and all arrears were paid. The directors proposed a scheme 
under which a new company was registered with a capital of £165,000 
made up of 33,000 shares of the same class. Of these shares, 30,000 
were to be allotted to the holders of the old preferred shares, and 2,993, 
of the nominal value of £14,965, were to be allotted to the holders of the 
deferred. The fact that this proposal emanated from the directors is 
sufficient indication that the preferred shareholders were not receiving 
a startling bargain. As further evidence of this, some preferred share- 
holders objected to the scheme on the ground that it was designed to 
raise the value of the deferred shares at the expense of the preferred. 
The profits, they argued, were not nearly enough to pay 12 per cent on 
the preferred. The effect of the scheme would be to reduce the dividends 
payable to the old preferred shareholders since the deferred would in 


137Re London India Rubber Co., (1868) L.R. 5 Eq. 519. 
188(1877) 5 Ch. D. 894, 6 Ch. D. 511. 
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future rank pari passu with the preferred. It was argued that since 
not more than 74% per cent was being earned on the preferred shares, 
the deferred were worthless, and all the shares in the new company 
should be allotted to the preferred shareholders. It was held that 
s. 161 of the 1862 act (now s. 234) did not authorize distribution of the 
consideration for the transfer of the undertaking to the new company 
except in accordance with the strict rights of shareholders in liquidation. 
Since the preferred shareholders were not entitled to a preference in 
liquidation, the new shares must be distributed according to the original 
contribution of capital by both classes. On this basis, the preferred 
shareholders were getting more, and not less, than they were entitled to 
receive.'*? 

Even where preference shareholders have priority in liquidation, a 
scheme under s. 234 may be to their disadvantage: (i) Since s. 234 re- 
quires a liquidation of the transferor company, preference shareholders 
lose their rights to arrears of dividend. Arrears of dividend are not 
debts. Under s. 153, however, preference shareholders may legiti- 
mately expect some compensation for the surrender of arrears. (ii) Pref- 
erence shareholders may be given new shares, either preference or ordi- 
nary, with rights attached to them which are less valuable than those 
attached to the old preference shares.“ (iii) It may be hoped by 
cleaning-up the balance-sheet by means of a scheme under s. 153 or 
under the articles to attract fresh capital from new subscribers. The 
alternative to this may be a scheme under s. 234 in which the old share- 
holders are called upon to subscribe new capital or fall out of the enter- 
prise. Moreover, the amount to be subscribed by preference share- 
holders may be unfairly high as compared with the amount called for 
from ordinary shareholders.’ 





138%See also Simpson v. The Palace Theatre, Lid., (1893) 69 L.T.R. 70; Re North West 
Argentine Ry. Co., {1900] 2 Ch. 882. Cf. Re Beeston Pneumatic Tyre Co. (Ltd.), (1898) 
14 T.L.R. 338; Re Castner-Kellner Alkali Co., Lid., [1930] 2 Ch. 349; Re Hoare & Co., 
Lid., (1933) 150 L.T.R. 374, at p. 375; 2 Palmer's Company Precedents (14th ed., 1933), 
at p. 1009; P. F. Simonson, The Law relating to the Reconstruction and Amalgama- 
tion of Joint Stock Companies (London, 1931), at p. 38. According to 2 Palmer's 
Company Precedents, at p. 976, if the preference shares are not preferred in liquidation, 
the scheme cannot provide for new preference shares for the old preference share- 
holders if new ordinary shares are to be given to the ordinary shareholders. 

4°Re Espuela Land & Cattle Co., [1909] 2 Ch. 187. Cf. Bishop v. Smyrna & Casaba 
Ry. Co., [1895] 2 Ch. 265. 

MGriffith v. Paget, (1877) 5 Ch. D. 894, 6 Ch. D. 511; Re North West Argentine Rwy. 
Co., [1900] 2 Ch. 882; Re Needhams, Lid., [1923] W.N. 289. 

“2The following case is an unusually bad example. The company had a capital- 
ization of 250,000 preference shares and 293,384 ordinary shares, all of £1 each. In 
August, 1907, the accounts showed a net profit of £154,535, of which £85,000 was 
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It might at first sight appear that the coercive effect of s. 234 would 
be lessened by the rights of dissenters thereunder. Even if the dis- 
senter’s rights were satisfactory, they would still involve his retirement 
from the enterprise.* Actually, however, these rights are far from 
being satisfactory: (i) The mode of valuing a dissenter’s interest is 
uncertain and has never been judicially determined.“ (ii) A shareholder 
has only seven days from the passing of the resolution in which to arrive 
atadecision. In that time there is little he can do to gather information 
on which to decide whether he will dissent, or, if he does dissent, on 
which to decide whether he will accept the liquidator’s offer or hold 
out for arbitration. He cannot get an order for inspection of the 
company’s books or compel the liquidator to bring the company’s 
accounts into chambers.’ (iii) Arbitration proceedings are rarely 
judicial in character. The arbitrator appointed by each side usually 
considers himself the partisan of the interests responsible for his nomi- 
nation.“* At the arbitration, real evidence is frequently lacking. 
Certainly, the liquidator is not likely to adduce evidence which will tend 
to enhance the value of the shares. (iv) In these unsatisfactory circum- 
placed to reserve. The accounts to November, 1908, showed a loss of £25,795. The 
board, instead of proposing that the preference dividend for the current year be paid 
from reserve, prepared a scheme on a share for share basis under which preference 
shareholders would pay 6s. 8d. on each share and ordinary shareholders 5s. According 
to the published accounts, the assets, excluding goodwill, were worth £627,780 as against 
liabilities of £312,224, so that in a liquidation the preference shareholders would receive 
100 per cent of their capital (40 The Accountant (1909), at pp. 69-71). It is true that 
this scheme did not receive the statutory majority, but the main reason for its rejection 
was that many of the ordinary shareholders held preference shares (ibid., at pp. 222-4). 

435, 234 may be resorted to with the deliberate intention of squeezing out share- 
holders. Thus, mining property owned by a company may turn out to be vastly more 
valuable than was originally anticipated. This information is withheld from share- 
holders. A reconstruction is proposed in which shareholders are asked to contribute 
large amounts of additional capital or accept, in exchange for their shares, shares of an 
inferior order. Many of the shareholders will prefer to be bought out—at a price, of 
course, considerably less than the intrinsic value of their interests in the undertaking. 
By this manceuvre, promoters are able to get almost the whole enterprise into their own 
hands without having ventured very much of their own money in the first instance. 

14See Re Mysore West Gold Mining Co., (1899) 42 Ch. D. 535, at p. 538, for dicta, 
and 2 Palmer's Company Precedents (14th ed., 1933), at p. 979. For the suggestion of a 
mechanical test which would appear to have little to recommend it, see 31 The Accoun- 
tant (1904), at p.618. See also 27 The Accountant (1901), at pp. 1264-6; 28 bid. (1902), 
at pp. 586-7; 34 ibid. (1906), at p. 617. 

145Re Imperial Mercantile Credit Association, (1871) L.R. 12 Eq. 504; Re Glamorgan- 
shire Banking Co.: Morgan's Case, (1884) 28 Ch.D. 620; Re British Building Stone Co., 
Lid., [1908] 2 Ch. 450. 

1627 The Accountant (1901), at pp. 1264-6. See also pp. 1231-2. 
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stances, a proper award can be made only by accident. But the liquidator 
can use an award which is unfavourable to one dissenter to put pressure 
on other dissenters. He need merely warn them that if they fail to 
accept his offer based upon the first award, they will be saddled with all 
the costs of the arbitrations they insist upon.'*? 

The rights of dissenters under s. 234 do not amount to a licence to 
the promoters of reconstruction schemes to carry into effect schemes 
which are unfair. Dissenters may petition the court to restrain the 
adoption of a scheme, and this right is all the more valuable where the 
right to dissent under the section has been lost.'** Very little can be 
expected, however, from an appeal to the court. It is almost impossible 
to induce the courts to take a stand in opposition to a majority who 
have approved a scheme. 


VI. Wuy Do THE Courts SANCTION UNFAIR SCHEMES? 


In the face of the many unsatisfactory features of the law and 
practice relating to the reconstruction of companies, it is reasonable 
to expect that the courts would undertake the championship of share- 
holders who lack adequate means of self-protection. It is no secret, 
even from the courts, that preference shareholders are in a decidedly 
inferior strategic position in reconstructions. Eve J. in his evidence 
before the Greene Committee, stated that in his experience preference 
shareholders are constantly victimized.“*® Nevertheless, we find him 
disposing of the objections to a scheme in a concrete case with the remark 
that ‘‘the scheme has been approved modo et forma by a substantial 
majority of each class of shareholders.’’"™® This is the traditional 
attitude of the courts. The existence of the necessary majority in 
favour of a scheme is taken as conclusive evidence that the scheme is fair. 
‘“‘The question is really a business one, and . . . business men generally 
know what is for their own interests.’”"™' 


472 Palmer's Company Precedents (14th ed., 1933), at p. 989, records a case in which 
the costs amounted to £10,000. 

48Re Consolidated South Rand Mines Deep, Lid., [1909] 1 Ch. 491. Cf. Re Imperial 
Mercantile Credit Association, (1871) L.R. 12 Eq. 504, at p. 515. 

4° Evidence before Greene Committee, Q. 4934. 

8°Re Magadi Soda Co., Lid., [1925] B. & C.R. 70, at p. 73. 

Re Shandon Hydropathic Co., Lid., [1911] S.C. 1153, at p. 1156. See also Re 
Alabama, New Orleans, Texas & Pacific Junction Ry. Co., [1891] 1 Ch. 213, at p. 227; 
Re Standard Exploration Co., Lid., (1902) 28 Acct. L.R. 75; Re Imperial Chemical 
Industries, Lid., [1936] 1 Ch. 587, at p. 620; Carruth v. Imperial Chemical Industries, 
Lid., [1937] 2 All E.R. 422, at p. 462, (1937) A.C. 707. Cf. Lord Macnaghten, in 
Dovey v. Corey, [1901] A.C. 477, at p. 488: “I do not think it desirable for any tribunal 
to do what Parliament has abstained from doing, i.e., formulate rules for the guidance 
and embarrassment of business men in the conduct of business affairs.” 
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It is doubtful whether it was ever true that the average investor 
knew what was in his best interests.“* It is certainly not true now. 
The attitude of the courts implies that the ordinafy investor is a highly 
astute and informed man of affairs with a substantial stake in the 
company which he guards wisely and resourcefully. This, of course, is 
nonsense. It has already been seen that shareholders, even if they are 
sufficiently interested in making a considered decision, lack the necessary 
information on which to base such a judgement. The basic fallacy, 
however, in the attitude of the courts is the complete disregard of the 
character of the modern investing public. That body is composed to 
an enormous extent of a vast number of small investors with little time 
or opportunity or training to protect their interests. A learned observer 
in another field in which the courts have abdicated in favour of the 
judgement of ‘“‘business men’’“* has written that it should be recognized 
“that the typical shareholder is no longer a business man cognisant of 
the subtleties of the law and its.language, but a passive provider of 
capital perhaps altogether ignorant of the ways of the law and business 
men. It is submitted, too, that though a policy of allowing business 
men to say what the law ought to be may be praiseworthy where the 
law can only affect experienced commercial men, it is not necessarily 
suitable where the rights of those outside the business world may be 
involved.’ 

Very little research has been done on the diffusion of capital and even 
less on the diffusion of preference capital. A study, published in 1926, 
of eighteen companies with paid-up capital of 152 million pounds showed 
that 35.3 per cent of the total shareholders had holdings of less than 
£100, and 50.4 per cent had holdings of £100 to £500." It was found 
that the average holding of preference shareholders (of whom there were 
approximately 156,700) in twelve companies with a total preference 
capital of over 53 million pounds was £340." Of course, it is likely 
that some shareholders prefer to put their eggs in more than one basket 
and that they have shareholdings in several companies, but figures of 
the kind quoted are strong evidence of the mythical character of the 


Cf. Vaughan Williams J., in Re English, Scottish, & Australian Chartered Bank, 
[1893] 3 Ch. 385, at p. 396. 

83] .e., the determination of the dividend fund. B.S. Yamey, “Aspects of the Law 
relating to Company Dividends” in 4 Modern Law Review (1941), at pp. 273-98. 

4B. S. Yamey, op. cit., at p. 298. 

"The Ownership of British Industrial Capital’ in 103 The Economist (1926), at 
pp. 1053-4, 1108-9; 104 ibid. (1927), at pp. 12-13. See also 93 The Accountant (1935), 
at pp. 543, 741-2. 

See next page. 
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business-man-shareholder upon whom the courts rely for guidance in 
determining the fairness of schemes.” 

Two other factors in the thinking of the judges may be cited in 
explanation of their ineffectiveness in the examination of reconstruction 
schemes. The first is a tendency to put their faith, more or less blindly, 
in directors."** The judges, afraid to venture opinions of their own on 
commercial matters,* are eager to follow the lead of such presumed 
experts as directors or majority shareholders. The second factor is a 
tendency to consider any scheme, even an unfair one, as preferable to a 
liquidation."*° The court itself has no power to modify or alter a 

















us Total Total number 
preference of preference Average 
Company capital shareholders holding 
£ (to nearest 100) £ 
PEE RNG og 5. nving 5 es'es ens 12,857,936 29,700 430 
are cbse bins stad etawe 8,000,000 19,700 406 
kites a ‘ac aian hag ponte 10,500,000 40,400 260 
A eee 4,000,000 11,000 364 
ee sl dui w dew pcs 8,363,807 24,000 348 
a acs wate os 3,600,000 13,000 277 
ee 1,159,986 2,400 483 
eee 1,200,000 4,400 273 
Bass, Ratcliff, & Gretton....... ; 1,360,000 2,000 680 
English Sewing Cotton........... 1,000,000 6,300 159 
Debenture Corporation......... , 1,000,000 2,800 357 
| a re Saas 250,000 1,000 250 


*’The figures also help to explain why preference shareholders appeal so rarely to 
the courts to restrain the adoption of a scheme. (See Eve. J., before the Greene Com- 
mittee, Minutes of Evidence, Q. 4931 and his Memorandum, at p. Ixxvi.) The cost is 
prohibitive. Some judges try to meet the criticism that the law is the “pre-engaged 
servant of the long purse” by awarding costs to a dissenting shareholder who appears, 
whether successfully or not, to argue against a scheme, provided that his appearance 
has assisted the court in its examination of the scheme (Re Thomas De La Rue & Co., 
Lid., {1911} 2 Ch. 361, at pp. 387-8; Re Imperial Chemical Industries, Ltd., [1936] 1 Ch. 
587, at pp. 620-1). 

8Re Waxed Papers, Lid., (1937) 156 L.T. 452. See also Carruth v. Imperial 
Chemical Industries, Ltd., [1937] A.C. 707, 2 All E.R. 422, at p. 462. Cf. La Lainiére de 
Roubaix v. Glen Glove Co., [1926] S.C. 91, at pp. 96, 101. 

»9Cf. E. M. Dodd, “‘The Modern Corporation, Private Property, and Recent 
Federal Legislation” in 54 Harvard Law Review (1941), at pp. 917, 925. 

1°Re English, Scottish & Australian Chartered Bank, (1893) 3 Ch. 385, at p. 400; 
La Lainiére de Roubaix v. Glen Glove Co., |1926] S.C. 91, at p. 107; Re Dorman, Long 
& Co., Lid., [1934] Ch. 635, at p. 673. Liquidation may, however, be a more profitable 
alternative. See Re Imperial Mercantile Credit Association, (1871) L.R. 12 Eq. 504, 
at p. 508, and Re Agra & Masterman's Bank, (1866) L.R. 12 Eq. 509 n. See also 


Re English, etc. Bank, [1893] 3 Ch. 385, at pp. 396-7, and 34 The Accountant (1906), 
at p. 390. 
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scheme,'*! and the “‘disjected forces’’** of the shareholders are not likely 
to be able to present a scheme as an alternative to the one prepared by 
management. 

If the courts cannot be induced to exercise a judgement in business 
matters, it is clear that some independent expert advice should be 
available. It has been suggested that before a reconstruction scheme is 
considered by shareholders, application should be made to the board of 
trade for the appointment of an independent accountant, to be nominated 
from a panel created for the purpose, to investigate and report on the 
causes leading to the reconstruction and to advise whether, in his opinion, 
liquidation would be more advantageous. This report should be circu- 
lated to shareholders if it is intended to proceed with the scheme.'* 
It might well be added that this expert should be required to report on 
the fairness of the scheme. A practice of this kind would merely extend 
rule 75 of the Winding-up Rules’ and would resemble the functions of 
the American Securities and Exchange Commission in reorganizations. 

JosErH GOLD 
Washington, D.C. 





W1iCf. s. 251, and see 2 Palmer's Company Precedents (14th ed., 1933), at pp. 908-9. 

182 Per Vaughan Williams J., in Re English, etc., Bank, [1893] 3 Ch. 385, at p. 397. 

1639] The Accountant (1934), at p. 346. Cf. W. B. Nelson, “Company Recon- 
structions” in 39 The Accountants’ Magazine (1935), at pp. 157, 167-8. 

14“‘Tn a winding-up by the Court if application is made to the Court to sanction 
any compromise or arrangement the Court may, before giving its sanction thereto, 
hear a report by the Official Receiver as to the terms of the scheme, and as to the conduct 
of the directors and other officers of the Company, and as to any other matters which, 
in the opinion of the Official Receiver or the Board of Trade, ought to be brought to the 
attention of the Court....” This provision applies only to winding-up by the court 
and does not make the presentation of a report compulsory unless the court insists on it. 





INTERNATIONAL BANKRUPTCY LAW 
ITS PRESENT STATUS* 


T an international congress of jurists held shortly after the first world 
war a distinguished English lawyer expressed the belief that it is a 
well-recognized part of the comity of nations that the bankruptcy courts 
of one country will assist those of another. 
At all events [he said] I can state that the English Courts will assist the courts of 
a British Colony ...,and they have on numerous occasions given assistance to the 
French and Belgian Courts. This assistance takes the very practical form of allowing 
the trustee or curator bonis in a colonial or foreign bankruptcy to bring suit in an English 
Court to establish his title to such movable assets of the bankrupt as are within the 
English jurisdiction. I have little doubt—but no definite information on the point— 


that similar assistance is and will be accorded to English trustees by the Courts of 
other countries." 


In the period of economic reconstruction after the second world war 
international commerce will be confronted with world-wide financial 
difficulties of business enterprises. Resumption of international com- 
mercial relations, grant of credit to private enterprises abroad, will, more 
than ever, depend upon the degree of security which can be provided for 
such credit. In this connexion, co-operation, or lack of co-operation, 
between the courts of different nations in the event of insolvency of a 
debtor with assets in more than one country necessarily plays a major 
role. If, because of lack of co-operation, an insolvent debtor can conceal 
assets, if creditors can take advantage of the laws of one country to secure 
preferences over other creditors, if creditors from abroad are at a dis- 
advantage with respect to local creditors, the degree of security required 
for the development of international commercial relations is not attained. 

Contrary to the optimistic view mentioned, the belief is wide-spread 
that, in the past, there was little co-operation between the bankruptcy 
courts of different countries.? Specific information, therefore, is pertinent. 
It was said in a discussion of these problems that lawyers of one country 

*This article is the introduction to a study of the existing international treaties 
dealing with bankruptcy. 


'W. V. Ball, “Domicile and Bankruptcy Jurisdiction” in 30 International Law 
Association Report (The Hague, 1921), vol. I, at p. 394. 

*There exists still a lack of mutual arrangement between countries where there are 
concurrent bankruptcies. Assets are not pooled for the benefit of all creditors irre- 
spective of nationality. Conditions still prevail which create injustice and in many 
cases favour local creditors on a geographical but otherwise quite unscientific basis” 


(Report of the Insolvency Committee, 37 International Law Association Report, Oxford, 
1932, at p. 288). 
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cannot be concerned with foreign law, that it is of little profit to have an 
encyclopaedic knowledge of the substantive provisions of the foreign law 
in the various states of the world.’ It can hardly be seen how the problem 
can be discussed adequately and with profit without such information. 
Ascertainment of the solutions given in foreign law is not an easy task. 
Shortcomings and errors are almost inevitable, as “it may be doubted 
whether any private international lawyer is competent to practise more 
than two systems of law at the most.’ However, international bank- 
ruptcy problems now have been studied in many countries on a com- 
parative basis to such an extent that it is not beyond human possibility 
to assemble the needed information.’ A discussion based on facts will 
help to avert the danger, indeed great, of becoming hopelessly involved 
in theoretical discussions about the nature of bankruptcy. The old dog- 
matic controversy in the civil law between those who declare bankruptcy 
“single and universal” and the others who hold it ‘‘multiple and terri- 
torial,’’ has had but little effect internationally on the solution of the 
problem. 

Do the courts in different countries sustain a foreign trustee in bank- 
ruptcy claiming local assets which belong to the bankrupt estate? Do 
the courts sustain the trustee if such assets are claimed by individual, 
especially local, creditors for the satisfaction of their claims? In a few 
countries statutory provisions answer these questions. In most of the 


others decisions exist, rendered by the highest courts and approved by 
leading authors, so that the question can be considered settled, whether 
these decisions stand under the rule of stare decisis or not. 

A foreign trustee in bankruptcy cannot, of course, claim assets outside 
of his country if his domestic law does not vest him with such rights. 
With a few exceptions,® the legal systems of the world provide that the 


sE. L. Burgin, “Private International Law and Bankruptcy and Liquidation of 
Companies” in 9 Transactions of the Grotius Society (1923), 71, at p. 75. 

‘E. L. Burgin, op. cit. 

‘See, e.g., M. Travers, Droit commercial international, vol. VII, parts 1 and 2 (Paris, 
1935 and 1936); C. Valensi, ‘‘Faillite’” in Lapradelle-Niboyet, Répertoire de Droit inter- 
national, vol. VIII (Paris, 1930), with bibliography at p. 286. 

*The Japanese Bankruptcy Act, 1922, s. 3, provides that the proceedings do not 
apply to assets outside of Japan. Following the supreme court of the Netherlands, 
Dutch bankruptcy proceedings have no extraterritorial effect (Hooge Raad, June 9, 
1899, Weekblad van het Recht No. 7292, Journal du Droit international (hereafter cited 
Clunet (1903), 417). The Dutch Bankruptcy Act provides, however, that creditors 
must turn over to the trustee in bankruptcy what they received abroad (s. 203). Whe- 
ther French bankruptcy law claims extraterritorial effect, is a controversial issue. See 
note by P. Niboyet under Appeal Colmar, November 22, 1934, Sirey, 1938.2.193. 
Denied by Appeal Brussels, July 11, 1936, Revue critique de Droit international (1937), 
at p. 121 (in the matter of the Russo-Asiatic Bank put in judicial liquidation in France: 
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effects of a domestic bankruptcy declaration extend, or are to be extended, 
to all the property of the bankrupt, wherever located.’ Where extra- 
territorial effect is claimed for the domestic bankruptcy, the trustee is 
given the power to demand possession of all the assets, whether under the 
assignment theory of the Anglo-Saxon bankruptcy law, or as the legal 
representative of the debtor, or the creditors, or both, or of the ‘bankrupt 
estate,’ whatever the construction of his rights in the specific civil law 
country may be. In the following survey of the effects given in the 
various countries to a foreign bankruptcy it will be assumed that the 
domestic law under which the foreign trustee is appointed, claims extra- 
territorial effect. 

The law on the subject is not identical in the Scandinavian countries. 
The courts in Denmark have decided that creditors can attach assets in 
Denmark notwithstanding bankruptcy of the debtor declared abroad.‘ 
The same applies to Sweden. Nor can a foreign trustee claim assets in 
Sweden.® It was also held that bankruptcy declared abroad does not 
exclude another bankruptcy declaration in Sweden.’® Finland has the 
same rules as Sweden."' In Norway, however, a decision, much com- 
mented on, of the supreme court, rendered in 1887, declared that assets 
located in Norway of an English debtor domiciled in England automati- 
cally belonged to the bankruptcy declared in England. This decision 


cf. Issaia v. Russo-Asiatic Bank, (1934) 266 N.Y. 37). In several countries, extra- 
territorial effect is not claimed regarding land located abroad: Bankruptcy Act of 
Austria, s. 66; of Czechoslovakia, s. 65; of Yugoslavia, s. 65; of Hungary, s. 75; of Scotland, 
s. 97 of the Bankruptcy (Scotland) Act, 1913 (regarding land outside of the British 
Commonwealth). German bankruptcy law, s. 238 of the Bankruptcy Code, does not 
claim extraterritorial effect in cases where the bankrupt is not domiciled in Germany. 

7E.g., English Bankruptcy Act, 1914 and 1926, ss. 38, 167; Canadian Bankruptcy 
Act, 1927, ss. 23, 2 (ff); Australian Bankruptcy Act, 1924-1933, ss. 91, 4; U.S. Bank- 
ruptcy Act, 1898, s. 7a(5): the bankrupt is required to execute and deliver to his trustee 
transfers of all his property in foreign countries. 

*Appeal East, December 18, 1928, Ugeskrift for Retsvaesen, 1929, 377; Appeal East, 
April 6, 1929, Ugeskrift for Retsvaesen, 1929, 8, affirmed by supreme court, November 
6 and 7, 1929, Hdjesteretstidende, 1929/30, 452, 1 Nordisk Tidskrift for International 
Ret (1929) 49. See H. Munch-Petersen, ‘‘Une question relative a l’universalité de la 
faillite” in 3 Nordisk Tidskrift for International Ret (1932), at pp. 65 ff. of Acta Scan- 
dinavica Juris Gentium. 

See C. A. Reuterskiéld, Handbok i svensk privat international rétt (Uppsala, 2nd 
ed., 1912), at p. 150, with further references. 

Supreme Court, Nytt Juridisk Arkiv, I, 1915, 561. 

"See R. A. Wrede, Konkursratt (Helsingfors, 1910) at p. 48; O. Hj. Granfelt, “‘Inter- 
nationell verkan av inledd konkurs” in Juridiska féreningens Tidskrift (1930), at pp. 
88 ff. 

“Hoiesteret, January 29, 1887, Norsk Retstidende, 1887, 465, Pandectes Frangaises, 
1889, 5, 17, Clunet, 1889, 920, and 1890, 164. 
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has been criticized by leading authors,'* and, in any case, protection of 
the estate against attachments by local creditors appears to be doubtful." 
The five Scandinavian countries—Denmark, Finland, Iceland, Norway, 
and Sweden—have concluded a convention on bankruptcy in 1933. 
This convention secures extraterritorial effect in all these countries to 
bankruptcy declared by the court of the debtor’s domicile in one of them. 
All the assets, wherever located, are at the disposal of the trustee. 

In the Netherlands, the law is well established since a decision of the 
supreme court in 1888: Bankruptcy declared abroad has no extraterri- 
torial effect in the Netherlands."* Such a bankruptcy does not hinder 
another bankruptcy in the Netherlands,"’ nor does it prevent attachment 
of local assets by individual creditors, local or foreign.'* Whether a foreign 
trustee can sue or be sued in the Netherlands, as the representative of the 
foreign bankruptcy, is a much discussed and doubtful question.'® Re- 
garding bankruptcy treaties, one of the oldest known agreements dealing 
with bankruptcy administrations is that of 1689 between the states of 
Holland and Utrecht.2® At present, the Netherlands has a treaty with 
Belgium, signed in 1925,” which provides for a single bankruptcy declar- 
ation, with extraterritorial effect in both countries, by the court of the 


See F. Hagerup, Konkurs og Akkordforhandling (Oslo, 1932, 4th ed., by P. I. 
Paulsen), at pp. 395 ff. 

4S. Bech, Konkurslovgivningen (Oslo, 2nd ed., 1928), at pp. 130 ff. 

Bankruptcy Convention of November 7, 1933, in 155 League of Nations Treaty 


Series (1935) 116, translation at pp. 133 ff. Cf. H. Holm-Nielsen, “The Scandinavian 
Convention on Bankruptcy” in 18 Journal of Comparative Legislation (3 ser., 1936), at 
pp. 262 ff. 

18]. Jitta, Internationaal Privaatrecht (Haarlem, 1916), vol. II, at pp. 667 ff.; W.L.P.A. 
Molengraaff, De Faillissementswet verklaard (The Hague, 3rd ed. with C. W. Star 
Busmann and H. R. Ribbius, 1936), at pp. 618 ff.; M. Polak, Handboek van het Neder- 
landsche Handels- en Faillissementsrecht (Groningen, 4th ed., 1927), vol. I, s. 47. 

‘7Hooge Raad, April 5, 1888, Weekblad van het Recht No 5538, Clunet, 1888, 564; 
May 1, 1924, Weekblad van het Recht No 11237, Clunet, 1925, 1119. 

18Hof Amsterdam, March 30, 1914, Weekblad No 9707, Clunet, 1920, 274; Hof 
Amsterdam, October 22, 1926, Weekblad No 11584. 

1°In the affirmative, Hof The Hague, May 15, 1933, Weekblad No 12717; cf. Hof 
The Hague, October 9, 1914, Weekblad No 9749, affirmed, Hooge Raad, November 5, 
1915, Weekblad No 9938, Clunet, 1920, 765. See M. J. van der Flier, “Jurisprudence 
néerlandaise en matiére de droit international privé’ in Grotius Annuaire International 
(1935), 230, at pp. 251 ff. 

*°Reported by J. Voet, Commentarius ad Pandectas (1698), Lib. XX, Tit. IV §12, 
T. Berwick’s translation (London, 2d ed., 1902), at p. 395. Text, Groot Placaat Boek, 
vol. IV, 460, also in A. L. De Vries, De extraterritorialiteit van het Faillissement in het 
internationaal Privaatrecht (Amsterdam, 1926), at p. 229. 

“Convention of March 28, 1925, concerning territorial jurisdiction, bankruptcy, 
and the execution of judgements, in 93 League of Nations Treaty Series (1929), 432, 
translation at pp. 448. Revue de Droit International Privé (1926), at pp. 130, 135. 





328 Tue University or Toronto Law JOURNAL 


commercial domicile of the debtor. Acts of execution in the other country 
require an exequatur of the bankruptcy judgement by the local court. 

The German bankruptcy law contains a special provision regarding 
the effects of bankruptcy declared abroad: execution can be had against 
assets in Germany notwithstanding a foreign bankruptcy.” Therefore, 
each creditor individually can attach these assets in a race of diligence.” 
This applies to domestic as well as to foreign creditors, and even to 
creditors from abroad who under their municipal bankruptcy law must 
surrender to their own trustee what they obtained abroad. Whether the 
status of a foreign trustee is to be recognized when not conflicting with 
the right of creditors to execute in local assets, is a controversial ques- 
tion.** The government is granted the statutory right to decree excep- 
tions from the rule which allows executions in Germany notwithstanding 
bankruptcy abroad.”* So far there were no exceptions.*” But in 1932 the 
German government signed the draft of a bankruptcy convention with 
the government of Austria.2* The draft provides for a single bankruptcy 
administration with extraterritorial effect by the court of the domicile of 
the debtor. 

In Switzerland, any extraterritorial effect is refused to a bankruptcy 
declared abroad.** Creditors individually are allowed to attach local 
assets notwithstanding such bankruptcy.*® The supreme court also re- 
fused to recognize the status of a foreign trustee in a suit against the 





“Bankruptcy Code, s. 237. 

*See E. Jaeger, Kommentar sur Konkursordnung (Berlin, 6-7th ed., 1936), at §237; 
F. Mentzel, Kommentar zur Konkursordnung (Berlin, 5th ed., 1937), at §237; K. H. 
Nadelmann, “Le droit allemand et les effets d'une faillite étrangére’”’ in Bulletin de la 
Société de Législation Comparée (1936), at pp. 404 ff. 

*Reichsgericht, January 5, 1937, Entscheidungen in Zivilsachen, vol. 153, 200, Nou- 
velle Revue de Droit international privé (1937), at p. 374, with note by Nadelmann. 

*Contra: E. Jaeger, op. cit., note 43 to §25; Appeal Danzig, July 10, 1930, 5 Zeit- 
schrift fiir auslindisches und internationales Privatrecht (1931), 509. For recognition, 
A. Nussbaum, Deutsches internationales Privatrecht (Tiibingen, 1932), at p. 457, with 
further references. 

*Bankruptcy Code, s. 237(2). 

7E. Jaeger, op. cit., note 3 to §237, the leading authority, declares himself in favour 
of exceptions to be based on international conventions. 

**Draft-Convention of December 30, 1932. Text in K. Hess, Konkurs und Vergleich 
im internationalex Privatrecht (Giessen thesis, 1934), at pp. 59 ff. 

**See E. Blumenstein, Handbuch des schweizerischen Schuldbeitreibungsrechts (Bern, 
1911), at p. 918; Carl Jaeger, Schuldbeitreibung und Konkurs (Zirich, 1912), vol. II, 
§197, note 5; F. Meili, Lehrbuch des internationalen Konkursrechts (Ziirich, 1909), at 
p. 216. 


*Schw. Bundesgericht, December 1, 1911, Enischeidungen, 37 II 587, at p. 596. 
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debtor declared bankrupt abroad.** Switzerland has a treaty with France, 
signed in 1869, on the execution of judgements,** which deals also with 
bankruptcy. Extraterritorial effect is given to bankruptcy declared by 
the court of the domicile of the debtor. The bankruptcy judgement must 
be provided with an exeguatur in the other country, except for measures 
of provisional character, Bankruptcy conventions have also been in 
existence between Switzerland and Wurttemberg* and Bavaria™ long 
before the creation of the German Reich. 

In Central-Europe, the bankruptcy statute of Austria®* provides that 
movables may be turned over to a foreign bankruptcy administration, if 
bankruptcy is not also declared in Austria. Liens obtained before the 
request for transfer must be satisfied. No assets will be delivered, if 
reciprocity is not guaranteed in the foreign country. In cases of doubt 
as to the existence of reciprocity, the decision rests with the government. 
The government considered reciprocity as guaranteed in Czechoslovakia, 
Hungary, and Italy, but not in France, Germany, Poland, Sweden, Switz- 
erland.** Treaties with Bulgaria*? and Yugoslavia** provide for the 
transfer of movables to the bankruptcy declared at the domicile of the 
debtor, also for the transfer of any surplus which may remain from the 
sale of immovables. Attachments before the request for transfer was 
filed, are protected. In former treaties with Prussia®® and Saxony*® such 
attachments, if voidable, were not sustained, nor are they in the draft 
signed with Germany in 1932. This draft“ gives immediate effect to the 


bankruptcy declared by the competent court. 


*Schw. Bundesgericht, February 14, 1928, Entscheidungen, 54 I11 25, Clunet, 1928, 800. 

"Convention of June 15, 1869, on jurisdiction and the execution of judgements in 
civil matters, §§6 to9. Clunet, Tables générales 1874-1904, vol. II, at p. 388; P. Wolf, 
Die schweizerische Bundesgesetzgebung (Basel, 2nd ed., 1908), vol. III, at p. 767. 

Convention of December 12, 1825/May 13, 1826. P. Wolf, op. cit., at p. 781. 

“Convention of May 11/June 27, 1834. P. Wolf, op. cit., at p. 782. 

*Bankruptcy Act, 1914, s.67. See Bartsch-Pollak, Konkurs-, Ausgleichs- und 
Anfechtungsordnung (Vienna, 3rd ed., 1937), vol. I, at § 67. 

*Rechtshilfeerlass 19382, §56. See G. Walker, Internationales Privatrecht (Vienna, 
5th ed., 1934), at p. 505; Krautmann-Krecht-Hackl, Zwischenstaatlicher Rechtshil- 
feverkehr (2nd ed., Vienna, 1933). 

s7Convention of May 31, 1911, §§ 27-29, R.G.Bl. 1912, Nr. 144, renewed October 20, 
1922, B.G.Bl. 1924, No 137; see Krautmann-Krecht-Hackl, op. cit. 

Convention of May 1, 1928, regarding legal proceedings, § § 54-56, in 96 League of 
Nations Treaty Series (1929/30), 373, translation at p. 415. 

*Convention of May 12/June 16, 1844, J.G.S. 1845, No. 883. See F. Meili, Moderne 
Staatsvertrage iber das internationale Konkursrecht (Ziirich, 1907), at p. 44. 

“Convention of Jan. 1 and 6, 1854, R.G.Bl. 1854, No. 54. See F. Meili, op. cit. 

“Article 6 of the Draft (see note 28 supra). Cf. E. Krautmann, ‘‘Das ésterreichisch- 
deutsche Abkommen iiber die Anerkennung der Konkurse und Vergleichs (Ausgleichs) 
verfahren” in 59 Mitteilungen des Creditoren-Vereins von 1870 (1933), at pp. 4 ff. 
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Czechoslovakia® and Yugoslavia“ have in their bankruptcy statutes 
of recent date the same provision as the law of Austria. The law of 
Hungary“ is similar to that of Austria. Czechoslovakia has concluded 
treaties with Yugoslavia,“ Rumania,“ and Bulgaria;*? Yugoslavia also 
with Bulgaria“ and Hungary.*** These treaties*® provide for the transfer 
of movables. Attachments before the filing of the request are protected. 

The French law is well established since a decision of the supreme 
court in 1903: Bankruptcy declared abroad has no effect in France, as 
long as the foreign decision was not provided with an exequatur by a 
French court.*® Foreign judgements in bankruptcy are thus treated in 
the same way as other foreign judgements to be executed in France.** It 
is well known that in exequatur proceedings the French courts may go 





“Bankruptcy Law of March 27, 1931, §67. See Voska- Docekal, Konkurs-, Aus- 
gleichs- und Anfechtungsordnung (Prague, 1931). 

“Bankruptcy Law of November 22, 1929, s. 66. See Tibor N. Léh, La Loi yougo- 
slave sur la faillite (Lyons, 1932). 

“Bankruptcy Act of 1881, s. 75. See Géza de Magyary, ‘Les rapports interna- 
tionaux du droit hongrois privé’’ in Clunet, 1924, 591, at p. 603. The foreign bank- 
ruptcy has no effect before the request for transfer was made. Royal Curia, 1921, 
4 Auslandsrecht (1922/3), at p. 88. 

“Convention of March 17, 1923, concerning the regulation of legal relations, § §35-37, 
in 30 League of Nations Treaty Series (1924/5), 186, translation at p. 235. 

“Convention of May 7, 1925, concerning reciprocal judicial protection and legal 
assistance, § § 40-42, in 54 League of Nations Treaty Series (1926/27), 18, at p. 41. 

*““Convention of May 15, 1926, concerning reciprocal judicial protection and assis- 
tance, §§ 18-20, in 60 League of Nations Treaty Series (1927), 204, translation at p. 241. 

“Convention of Nov. 26, 1923, relating to legal assistance, §§ 27-29, in 26 League 
of Nations Treaty Series (1924), 85, translation at p. 115. 

“Convention of Nov. 11, 1929, regarding questions of civil procedure and private 
law, §§ 33-36, in 111 League of Nations Treaty Series (1930/31), 197, at p. 217. 

‘Other treaties provide for mutual notification of bankruptcy proceedings without 
extending their effects; e.g., Convention between Czechoslovakia and Lithuania of 
April 24, 1931, concerning reciprocal protection and judicial assistance, § § 22/3,126 
League of Nations Treaty Series (1931/32), 279, at p. 293, Convention between Czecho- 
slovakia and Poland of February 10, 1934, concerning reciprocal execution of decisions 
and reciprocity in bankruptcy proceedings, §§ 10-13, 178 League of Nations Treaty 
Series (1937), at p. 173. 

“Cour de Cassation, July 21, 1903, Sirey, 1903, 1, 449 with note by Lyon-Caen, 
Dalloz, 1903, 1, 594 with Att’y. Gen. Beaudoin’s brief, Clunet, 1904, 145 (foreign com- 
position in bankruptcy not provided with exeguatur cannot be opposed to creditor who 
had voted for it); June 26, 1905, Sirey, 1905, 1, 433 with note by Lyon-Caen, Dalloz, 
1905, 1, 517 with note by Thaller and Att'y. Gen. Beaudoin’s brief, Clunet, 1905, 1014. 

5°] yon-Caen et Renault, Traité de Droit commercial (5th ed., with A. Amiaud, 
Paris, 1936), vol. VIII, No 1241; J. Percerou, Des Faillites et Banqueroutes (2nd ed., 
with M. Desserteaux, Paris, 1938), vol. III, No 1723; J. Perroud, “‘Effets produits en 
France par un jugement étranger en matiére de faillite’’ in Clunet, 1929, 281. 
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behind the foreign decision and reopen the case.*' No exequator will be 
granted if bankruptcy was, or is about to be, declared in France.” The 
grant of the exequatur has no retroactive effect, the effects of the foreign 
judgement date from the grant of the exequatur.** Whether before the 
exequatur the status of a foreign trustee may be recognized for measures 
of provisional, protective character, is doubtful. France has concluded 
treaties regulating the effects of bankruptcy with Switzerland,” Bel- 
gium,® Italy,57 and Monaco.** All these treaties provide for a single 
bankruptcy declaration with extraterritorial effect by the court of the 
commercial domicile of the debtor. The treaties with Belgium, Italy, and 
Monaco, require an exequatur by the local court only for acts of execution. 

In Italy, the doctrine now favours the solution adopted by the courts 
in France that foreign bankruptcy judgements have extraterritorial effect 
only after the grant of an exequatur.5® Many of the earlier®® and a few 
recent® decisions make a distinction between acts of execution and other 


‘See H. C. Gutteridge, ‘Reciprocity in regard to Foreign Judgments” in 13 British 
Yearbook of International Law (1932), 49, at p. 55; E. Lorenzen, ‘‘The Enforcement of 
American Judgments Abroad” in 29 Yale Law Journal (1919), at pp. 188 ff. and 2 
Journal of Comparative Legislation (3 ser., 1920), at pp. 124 ff. 

Appeal Paris, March 7, 1878, Sirey, 1879, 2, 164, Clunet 1878, 606; Appeal Lyons, 
February 25, 1910, Clunet, 1910, 875. 

8Cassation, June 26, 1905, supra: a set-off made after bankruptcy declaration, but 
before the grant of an exeguatur, was held valid. Appeal Paris, June 1, 1906, Dalloz, 
1909, 2, 9, Clunet, 1907, 135: attachment before exequatur valid. 

54See Lyon-Caen et Renault, op. cit., No 1252; J. Percerou, op. cit., No 1723 ter. 

Convention of June 15, 1869 (supra, note 32); text also in J. Percerou, op. cit., at 
p. 314. 

Convention of July 8, 1899, on jurisdiction and the execution of judgements, § 8; 
Clunet, 1900, 899, at p. 901; Percerou, op. cit., at p. 316. 

57Convention of June 3, 1930, regarding the enforcement of judgements in civil and 
commercial matters, §§ 20-27, in 153 League of Nations Treaty Series (1934), 136, 
translation at pp. 145 ff.; Clunet, 1931, 1278; Percerou, op. cit., at p. 319. 

58Convention of July 22, 1935, regarding execution of bankruptcy judgements, 
Clunet, 1936, at pp. 1171 ff. 

5%See G. Bonelli, Del fallimento (Milan, 3rd ed., by V. Andrioli, 1938), vol. I, Nos 
75 ff.; A. Brunetti, Diritto fallimentare italiano (Rome, 1932), No 57; A. Cavaglieri, 
Lezioni di diritto internaztonale privato (Rome, 1933), at pp. 309 ff.; U. Navarrini, 
Trattato di diritto fallimentare (Bologna, 1934), vol. I, at pp. 10 ff.; A. Ramella, Trattato - 
del fallimento (Milan, 2nd ed., 1915), vol. II, No 715. 

*F or references, see the authors, supra, and G. Diena, Trattato di diritto commerciale 
internazionale (Florence, 1905), vol. III, at pp. 534 ff. 

See A. P. Sereni, “‘Rassegna di giurisprudenza sul fallimento nel diritto internaz- 
ionale privato (anni 1924-1934)" in Rivista di diritto commerciale (1935), at pp. 611 ff. 
Appeal Triest, April 12, 1934, Clunet, 1935, 450, noted by V. Andrioli in Rivista di 
diritto processuale civile (1934), II, at pp. 182 ff., by A. P. Sereni in Rivista di diritto 
internazionale (1934), at pp. 408 ff. Requiring exequatur in any case: Appeal Milan, 
April 1, 1924, Monitore dei tribunali, 1924, 529, Clunet, 1925, 1116. 

7 
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cases, and require the exequatur only for acts of execution.” This is the 
solution which was foreseen in the 1925 draft of a new Commercial Code.* 
The exequatur, it seems, has no retroactive effect. Following a supreme 
court decision, bankruptcy of an Italian debtor declared abroad does not 
hinder another bankruptcy in Italy if the debtor contracted obligations 
there.* Italy has a treaty with France, signed in 1930, which provides 
for a single bankruptcy with extraterritorial effect by the court of the 
commercial domicile of the debtor. Acts of execution require an exe- 
quatur. Treaties with Austria, Czechoslovakia, and Yugoslavia®’ secure 
the reciprocal recognition of judgements in general. 

In Greece, the courts are divided as they are in Italy, regarding the 
necessity of an exequatur for the recognition of the effects of a foreign 
bankruptcy. The majority opinion, also in doctrine, seems to be that an 
exequatur is necessary only for executions."* This is also the prevailing 
view in Portugal.** 

In Spain, the supreme court has applied the statutory provisions 
governing the recognition of foreign judgements in general to foreign 
bankruptcy judgements.”° These provisions require that the foreign 


®Regarding the conditions for an exequatur, see H. C. Gutteridge and E. Lorenzen, 
note 51, supra. 

Art. 696 of the draft; see G. Enriques, ‘‘Universalita e territorialita del fallimento 
nel diritto internazionale privato” in Rivista di diritto internazionale (1934), 145, at 
p. 551. 

“A. Ramella, supra, No 719. 

®Cassazione Rome, November 16, 1927, Foro Italiano, Repertorio, 1927, ‘‘Falli- 
mento” No 85; Appeal Milan, March 22, 1923, Rivista di diritto commerciale (1923), II, 
400. Cf. Cassazione Rome, March 22, 1933, Foro Italiano (1933), 1.788, Rivista di 
diritto internazionale (1933), 456 with note by G. Enriques (merchant not declared 
bankrupt abroad where principal establishment located, declared bankrupt in Italy 
where he operates another establishment). 

*Convention of June 3, 1930 (note 57 supra). 


*7Agreements of April 6, 1922, concerning the execution of judgements, in 118 League 


of Nations Treaty Series (1931/32), 200, translation at p. 203. Rivista di Diritto Inter- 
nazionale (1925), at p. 108, with note by T. Perassi. 

*8In this sense, e.g., Appeal Athens, 1937 No 1251, Themis, vol. 49, 70, Clunet, 1938, 
612. See C. G. Tenekidés, ‘‘La faillite d’aprés le systéme de droit international privé 
en vigueur en Gréce’’ in Clunet, 1936, 761, with further references. Contra: Areopag, 
1850, No 113. 

*See J. F. Marnoco e Souza, Execugado extraterritorial das sentengas civeis e commer- 
ciaes (Coimbra, 1898), No 48; Matos Cid e Sequeira Nazareth, Estudos de Direito 
Internacional Privado (Lisbon, 1928), at p. 462. 

7°Supreme Court, May 29, 1894, Gaceta, November 1, 1894, 75 Revista General de 
Legislacién y Jurisprudencia, at p. 693, Clunet, 1896, 211; November 15, 1898, Gaceta, 
December 7, 1898, 330. See L. Gestoso y Acosta, Nuevo Tratado de Derecho Inter- 
nacional Privado (Valencia, 1913), at pp. 505 ff. 
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judgement must be provided with an exequatur.™ No exequatur will be 
granted in the absence of reciprocity. 

Belgium takes a position apart regarding the recognition of the effects 
of 4 foreign bankruptcy. Beginning with a decision of the supreme 
court in 1852, Belgian courts have considered bankruptcy as affecting 
the “status” of the bankrupt. The effects of a bankruptcy declaration 
abroad are recognized if bankruptcy was declared by the court with 
status-jurisdiction over the debtor. Only acts of execution require an 
exequatur by the local court.” The exequatur seems to have retroactive 
effect.“ Leading authors in Belgium™ have strongly criticized the 
“status’’ theory, applied also by the courts in Luxemburg” and Ru- 
mania.”? Belgium has treaties with France,’* and with the Netherlands,”® 
which provide for a single bankruptcy administration by the court of the 
domicile of the debtor. Acts of execution require an exequatur by the 
local court. 


In Egypt, the mixed courts refuse to give any extraterritorial effect 
to bankruptcy declared abroad.*® Such a bankruptcy does not preclude 


See E. Lorenzen, supra, note 51, at p. 298. Ina decision of July 3, 1890, involving 
an English judgement existence of reciprocity was denied by the supreme court. See 
R. Gay de Montella, Legislacién comercial espafiola (Barcelona, 1903), vol. VI, at p. 242. 

7Cour de Cassation, August 6, 1852, Pasicrisie, 1853, 1, 146, Belgique Judiciaire, 
1854, 161 (second bankruptcy not admissible); May 23, 1889, Pasicrisie, 1889, 1, 229, 
Dalloz, 1891.2.226, Clunet, 1889, 891 (foreign composition binding); Antwerp, February 
14, 1903, Clunet, 1905, 1088; Brussels, November 26, 1910, Clunet, 1912, 575. 

Appeal Brussels, March 23, 1906, Pasicrisie, 1906.2.175. Cf. P. Poullet, Manuel 
de Droit international privé belge (Louvain, 2nd ed., 1928). No. 505. 

“Brussels, March 3, 1888, Pasicrisie, 1888.3.155. 

™E.g., Alb. Rolin, “Etude sur la faillite en droit international privé’ in Revue de 
Droit international et de Législation comparée (1903), at pp. 492 ff.; idem, “‘Des conflits 
de lois en matiére de faillite”’ in 14 Recueil des Cours de l’ Académie de Droit International 
(1926), at p. 32; P. Wigny, “La faillite en droit international privé belge” in Revue de 
Droit international privé (1932), at p. 632; (1933), at pp. 63 ff. 

Supreme Court, May 27, 1927, Clunet, 1930, 821; Superior Court, December 13, 
1932, Pandectes Périodiques, vol. 45, 491. 

77Appeal Bucarest, June 21, 1933, Pandectele Romane, 1935, 3, 10, Clunet, 1937, 629. 
Cf. D. Negulesco, ‘‘Le jugement étranger déclaratif de faillite produit-il ses effets de 
plein droit en Roumaine?” in Clunet, 1912, at pp. 806 ff. 

Convention of July 8, 1899; note 56, supra. 

Convention of March 28, 1925; note 21, supra. , 

**Court of Appeals, December 24, 1924, 15 Gazette des Tribunaux mixtes (1925) 167, 
Nos. 278 and 279; January 20, 1932, 44 Bulletin de Législation et de Jurisprudence (1932), 
at p. 130. See Abd El-Fattah El-Sayed Bey et M. Desserteaux, Traité des faillites en 
droit égyptian (Paris, 1932), No 18; B. Smyrniadis, ‘Les conflits de lois en Egypte”’ in 
Revue de Droit international privé (1931), 259, at pp. 499 ff. , 
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another bankruptcy declaration in Egypt.*! Egypt so far has signed no 
treaty regarding bankruptcy.® In the far east, the Japanese, as well as 
the new Chinese** bankruptcy law, contains provisions to the effect that 
bankruptcy declared abroad shall not affect local assets. 

In Latin America, a number of countries, among them Chile,® Col- 
ombia, * Cuba,*? Guatemala,** Venezuela,*® apply to foreign bankruptcy 
judgements the rules which govern the recognition and enforcement of 
foreign judgements in general. An exequatur by a court of the country 
is required for such recognition and enforcement. Existence of reci- 
procity is the prerequisite for the grant of an exequatur.*° 

Brazil has special provisions in its bankruptcy law* dealing with the 
recognition of foreign bankruptcy judgements. A foreign judgement 
declaring the bankruptcy of a debtor domiciled in Brazil or having in 
Brazil his only commercial establishment, cannot be executed in Brazil.” 








Court of Appeals, February 3, 1937, 27 Gazette des Tribunaux mixtes (1937), 291, 
Clunet, 1938, 551. Cf. F. M. Goadby, International and Interreligious Private Law in 
Palestine (Jerusalem, 1926), at p. 282 (appendix). 

®The Convention with Palestine, of January 12, 1929, 94 League of Nations Treaty 
Series (1929), at pp. 10 ff., provides for the reciprocal enforcement of money judgements 
only. 

Bankruptcy Law of 1922, s.3(2). Cf. J. E. De Becker, Elements of Japanese 
Bankruptcy Law (Kobe, 1932). 

“Law of July 17, 1935,s.4. See Y. Chang and L. C. Yung, The Bankruptcy Law of 
the Republic of China (Changhai, 1936). 

*Supreme Court, January 5, 1933, Revista de Derecho y Jurisprudencia (1933), 1.373. 
A. Duran Bernales, Ley de quiebras de Chile (Santiago, 1935), at p. 104; D. Matus 
Benavente, De las quiebras ante el derecho internacional privado (Santiago, 1933), at pp. 
55 ff. 


8]. J. Caicedo Castilla, Manual de derecho internacional privado (Bogota, 2nd ed., 

1939), at p. 286. 
™. Martinez Escobar, Suspensién de pagos y quiebras (Havana, 1932), at p. 166. 

88]. Matos, Curso de derecho internacional privado (Guatemala, 2nd ed., 1941), at 
p. 574. 

*°Cf. C. Farrera, “El Codigo Bustamante y nuestro derecho positivo” in Revista de 
Derecho Internacional (1930), at p. 41. 

See E. Lorenzen, supra, note 51; A. S. de Bustamante y Sirven, ‘‘La ejecucién de 
sentencias extranjeras”’ in Revista de Derecho Internacional (1929), at pp. 276 ff.; Société 
des Nations, Institut International de Rome pour I' Unification du Droit Privé, L’exécu- 
tion a l'étranger des obligations alimentaires (Rome, 1938), at pp. 39 ff. 

“Bankruptcy Law 5746 of 1929, ss. 160-166; Code of Civil Procedure, s. 788. See 
J. X. Carvalho de Mendonca, Tratado de Direito Commercial Brasileiro (Rio de Janeiro, 
1937), vol. VIII, No 1340 ff.; T. de Miranda Valverde, A falencia no direito brasileiro 
(Rio de Janeiro, 1934), vol. III, at pp. 339 ff.; Rodrigo Octavio, Dicionario de direito 
internacional privado Brasileiro (Rio de Janeiro, 1933), at ‘‘Falencia,”” No 646 ff.; 
H. Valladao, ‘‘Force exécutoire des jugements étrangers au Brésil’”’ in Clunet, 1931, 590, 
at p. 606. 

“Art. 164 and 165 of the Bankruptcy Law. 
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If the debtor declared bankrupt abroad has several establishments and a 
“distinct and separate”’ one in Brazil, this establishment is not affected 
by the foreign bankruptcy. Local creditors, i.e., those to be paid in 
Brazil, may apply for the bankruptcy of this establishment, in which they 
will be paid prior to the creditors of establishments not situated in 
Brazil.** With these exceptions, a foreign bankruptcy judgement may 
receive full effect in Brazil by means of an exequatur to be granted by the 
supreme court. Security measures can be taken by the foreign trustee 
even before the grant of an exequatur. Creditors residing in Brazil can 
continue proceedings already begun and levy execution on local assets 
notwithstanding the exequatur.™ 

Fifteen Latin-American countries—Bolivia, Brazil, Chile, Costa Rica, 
Cuba, the Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, 
Honduras, Nicaragua, Panama, Peru, and Venezuela—have so far ad- 
hered to the Bustamante Code of Private International Law, adopted by 
the Sixth Panamerican Conference, Havana, 1928, which contains con- 
flict rules dealing with bankruptcy. The Code provides that if the in- 
solvent has only one domicile, there can be only one bankruptcy com- 
prising all the assets and liabilities in the contracting states. If there 
are different entirely separate establishments in different states, there 
may be as many bankruptcy proceedings as establishments.*’ In the case 
of a single bankruptcy, extraterritorial effect is given to the judgement 
upon the compliance with the formalities of publication required by the 
municipal law of each state.** The foreign judgement must be provided 
with an exequatur for all acts of execution, following the rules of the Code 
governing the execution of foreign judgements in general.*® 
In Argentina,'®® Uruguay,’ Paraguay,’ and Peru,'® the bankruptcy 





%Art. 161. 

*Art. 160. For comment and criticism, see T. de Miranda Valverde, op. cit., at 
p. 374. Compare ss. 172 ff. of his draft of a new Bankruptcy Law published in “Diario 
Oficial’ of January 26, 1940. 

%86 League of Nations Treaty Series (1929), 362; The International Conferences of 
American States, 1889-1928 (Washington, D.C., 1931), at p. 367; M.O. Hudson, Inter- 
national Legislation (Washington, D.C., 1931), vol. IV, at p. 2340. 

*Bustamante Code, s. 414. 

*7Bustamante Code, s. 415. See A. S. de Bustamante y Sirven, Derecho Internacional 
Privado (Havana, 2d ed., 1934), vol. III, No 1887. 

**Bustamante Code, ss. 416, 418. 

*Bustamante Code, ss. 417, 423 ff. 

1Bankruptcy Law No 11719 of 1933, s.7. See R. S. Castillo, La quiebra en el 
derecho Argentino (Buenos Aires, 1940), vol. I, No 103 ff.; Francisco Orione, Ley de 
quiebras (Buenos Aires, 1935), vol. Il, No 364 ff.; M. A. Rivarola, Tratade de Derecho 
Comercial Argentino (Buenos Aires, 1940), vol. V, No 1406. Cf. C. C. Malagarriga, 
Codigo de comercio comentado (Buenos Aires, 3rd ed., 1929), vol. IX, § 5 (of law of 1902). 

101, 102, 103. Go, next page. 
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statutes provide that bankruptcy declared abroad cannot affect the rights 
of domestic creditors on local assets. In the absence of such creditors, 
the assets can be claimed, it seems, under the rules governing the execu- 
tion of foreign judgements in general. The case of multiple bankrupt- 
cies is dealt with specifically in the bankruptcy statutes of the four coun- 
tries. Local creditors are to be paid in the domestic bankruptcy prior 
to the creditors belonging to the foreign bankruptcy. This rule discrim- 
inating between domestic creditors and creditors from abroad has evoked 
strong criticism.’ In Peru, another rule provides that debts contracted 
abroad will be admitted equally in a bankruptcy in Peru only to the 
extent to which the money was, in fact, invested by the debtor in his 
business in Peru.’ 

Argentina, Bolivia, Colombia, Paraguay, Peru, and Uruguay, are 
partners to the Treaty on International Commercial Law signed at the 
International South American Congress of Montevideo, 1888-9.'°7 The 
Treaty of 1889 provides for a singlé bankruptcy declaration by the court 
of the commercial domicile of the debtor with extraterritorial effect. But 
the possibility of multiple bankruptcies is admitted in the case of a debtor 
with two or more “independent commercial houses” in different coun- 
tries.°* The Treaty of 1889 has been revised by the Second Congress for 
Private International Law held in Montevideo in 1939-40. The new 
Treaty of International Commercial Law,’ as well as the Treaty of 
International Procedural Law,"° maintains the system and the distinction 


made in the Treaty of 1889. However, a new provision states that even 


1Commercial Code, s. 1577. See E. Scarano, Tratado de la quiebra (Montevideo, 
1939), at pp. 208 ff. 

1@Commercial Code, s. 1383. 

18Bankruptcy Law No 7566 of 1932, s. 26. See M. Sanchez Palacios, Ley procesal 
de quiebras (Lima, 1939); idem, ‘“‘Apuntos sobre la Ley 7566" in Revista de Derecho y 
Ciencias Poltticas (1939), 35, at pp. 49 ff. 

14R. S. Castillo, op. cit., at p. 94. 

1%See K. H. Nadelmann, ‘Foreign and domestic creditors in bankruptcy pro- ' 
ceedings. Remnants of discrimination?” in 91 University of Pennsyluania Law Review 
(1943), 601, at pp. 608 ff. 

1*Bankruptcy Law No 7566, s. 26(3). 

107 Report of the International American Congress (Washington, D.C., 1890), at p. 876; 
T. E. Obregon, Latin-American Commercial Law (New York, 1921), at p. 685; Clunet, 
1897, 900. 

Art. 35, 36, 39(2) of the Treaty. See C. M. Vico, Derecho Internacional Privado 
(2nd ed., Buenos Aires, 1935), vol. IV, at pp. 87 ff. 

1 Art. 40 ff. of the Treaty. 37 American Journal of International Law Supplement 
(1943), at pp. 138 ff. 

Art. 16 ff. of the Treaty. 37 American Journal of International Law Supplement 
(1943), at pp. 120 ff. 
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in the case of a single bankruptcy local claims, i.e., those to be paid in one 
country, have priority upon the assets located in that country." 

The bankruptcy law of Mexico," as well as that of Nicaragua,'* 
provides that bankruptcy declared abroad cannot be invoked against 
local creditors to dispute their rights upon local assets. Mexico, so far, 
has adhered to none of the Latin-American treaties dealing with bank- 
ruptcy."* Nicaragua, with Costa Rica, Guatemala, Honduras, El Sal- 
vador, was a signatory of the Central-American Treaty of Commercial 
Law, 1897, a treaty similar to the Montevideo Treaty of International 
Commercial Law of 1889. Now it is signatory of the Bustamante Code. 

In the United States of America, the question regarding the effects in 
the United States of bankruptcy declared abroad is in part settled by 
federal statute. The Federal Bankruptcy Act of 1898 expressly foresees 
the possibility to declare bankrupt a non-resident debtor with assets in 
the United States who has already been declared bankrupt abroad."* In 
the case of multiple bankruptcies, a creditor who has received a dividend 
in the foreign court will receive his share in the domestic distribution only 
after the other creditors have been paid a dividend equal to that received 
by the creditor abroad."* The question whether in the United States an 
assignment resulting from the operation of foreign bankruptcy law should 
be given effect on local assets in the absence of a bankruptcy declaration 
in the United States, is not covered by the Federal Bankruptcy Act. The 
supreme court of the United States has held on several occasions"’ that 
no federal question is involved if a state of the Union, following its own 
law and policy, refuses to give effect to external transfers of property 


11F or a discussion of the new treaties and criticism of the new rule, see J. M. Videla 
Aranguren, ‘El concurso civil de acreedores en el Congreso de Montevideo 1939/40” in 
Revista Argentina de Derecho Internacional (1941), at pp. 200 ff., 342; idem, “‘Las quiebras 
en el Congreso de Montevideo 1939/40" in Revista Argentina de Derecho Internacional 
(1942), at pp. 363 ff., 449-453. 

2Commercial Code, s. 982. J. Wheless, Compendium of the Law of Mexico (revised 
ed., St. Louis, 1938), at p. 414. See E. Pallares, Tratado de las quiebras (Mexico, 1937), 
at p. 283. 

"%Commercial Code of 1916, ss. 1080, 1081. 

IME. Pallares, op. cit., refers to a treaty with El Salvador of Nov. 17, 1903, dealing 
with the reciprocal recognition of judgements in general. 

16The courts of the United States... are hereby invested . . . with . . . jurisdiction 
... to (1) Adjudge persons bankrupt . . . who have been adjudged bankrupts by courts 
of competent jurisdiction without the United States, and have property within their 
jurisdictions.”" Bankruptcy Act, s. 2(a)(1); 52 Stat. 842 (1938) 11 U.S.C.A. s. 11(1942). 

“6Bankruptcy Act, s. 65(d); 52 Stat. 875 (1938), 11 U.S.C.A. s. 105 (1942). 

7 Disconto Gesellschaft v. Umbreit, (1907) 208 U.S. 570, at p. 580; Clark v. Williard, 
(1934) 292 U.S. 112; Clark v. Williard, (1935) 294 U.S. 211; United States v. Belmont, 
(1937) 301 U.S. 324, at p. 335 (per Stone J.). 





338 Tue University oF Toronto Law JouRNAL 


within its borders, so far as they would operate to exclude creditors suing 
in its courts. Recognition of such transfers, therefore, depends upon the 
local common law in the individual states."* The state courts have 
held,"“* almost without exception,”® that claims of a foreign trustee in 
bankruptcy on local assets will not be sustained against domestic credi- 
tors. As early as 1809, the supreme court of the United States, in a case 
coming from South Carolina, held that ‘the bankrupt law of a foreign 
country is incapable of operating a legal transfer of property in the United 
States.’’"*! Whether or not a foreign trustee in bankruptcy may be given 
assets in the absence of attaching local creditors, is a different question. 
It was answered in the affirmative by the highest court in New York 
state."*? In a case in Arizona this privilege was not extended to include 
local land.'* The United States has concluded no treaty on the bank- 
ruptcy subject. It is well known that the United States postponed 
adherence to the Bustamante Code on Private International Law adopted 
by the Sixth Conference of American States.'* 

This survey of the law of the principal countries outside of the British 


'8The Restatement of the Law of the Conflict of Laws, prepared under the auspices of 
the American Law Institute, does not deal with this question. Compare, however, the 
effects of the appointment of a receiver in equity receiverships, as restated. Restatement, 
Conflict of Laws (1934) § 546: “The appointment of a foreign receiver will not affect 
attachments made either prior or subsequent to such appointment.” And § 564: “A 
foreign principal receiver can sue upon a claim of the association of which he has been 
appointed receiver unless there is within the forum a local receiver, or unless such suit 
will prejudice the interests of local creditors.” 

"°Taylor v. Geary, (Conn. 1787) Kirby 313; Blake v. Williams, (Mass. 1828) 6 Pick. 
286; Wallace v. Patterson, (Md. 1790) 2 H. & McHen. 463; Wood v. Parsons, (1873) 
27 Mich. 159; Saunders v. Williams, (1830) 5 N.H. 213; Abraham v. Plestoro, (N.Y. 
1829) 3 Wend. 538; McNeil and Colquhoon, (N.C. 1797) 2 Hayw. 24; Milne v. Moreton, 
(Pa. 1814) 6 Binn. 353; Topham v. Chapman, (S.C. 1817) 1 Const. Rep. 283; Disconto 
Gesellschaft v. Umbreit, (1906) 127 Wis. 651. 

2°The New York case Holmes v. Remsen, (1820) 4 Johns. Ch. R. 460, decided by 
Chancellor Kent, is an exception. Overruled by Abraham v. Plestoro, (1829) 3 Wend. 
538. Cf. Holmes v. Remsen, (1822) 20 Johns. 229, at pp. 254 ff.; J. Kent, Commentaries 
on American Law (Boston, 14th ed., 1896), vol. II, at p. 406; J. Story, Conflict of Laws 
(Boston, 8th ed., 1883), at p. 572. 

11 Harrison v. Sterry, (1809) 5 Cranch 289, at p. 302; affirmed in Ogden v. Saunders, 
(1827) 12 Wheat. 213, at p. 360, which held that no foreign discharge in bankruptcy is 
a defense to an action by a creditor residing in the United States unless, by consent, he 
gave the foreign court jurisdiction over his claim. 

12 Matter of Waite, (1885) 99 N.Y. 433. 

1% Maconchy v. Delehanty, (1908) 11 Ariz. 366; cf. Deschenes v. Tallman, (1928) 
248 N.Y. 33. 

14The International Conferences of American States, 1889-1928 (Washington, D.C., 
1931), at p. 371. E. Lorenzen, “The Pan-American Code of Private International Law”’ 
in 4 Tulane Law Review (1930), 499, at p. 520. 
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Commonwealth of Nations, insufficient as it is to give a true picture of 
the law in each country, leads to the following conclusion: There exists, 
at the present time, no general rule as part of the comity of nations fol- 
lowing which the bankruptcy courts of one country assist the courts of 
another by allowing a foreign trustee in bankruptcy to obtain possession 
of local assets. On the contrary, in most of the countries delivery of local 
assets to him is refused at least if opposed by local creditors. On the other 
hand, in nearly all the civil-law countries treaties have been concluded, 
especially with immediate neighbours, which provide for mutual assist- 
ance and a single bankruptcy administration. 

How far does this differ from the situation in the British Common- 
wealth of Nations? As to the common-law units, the English cases show 
that bankruptcy declared outside of England does not preclude another 
bankruptcy declaration in England.” In the leading case, In re Artola 
Hermanos,'* a firm established in Paris by five brothers of Spanish origin 
had been declared bankrupt in France. Subsequently a receiving order 
was made in London where the firm had opened a branch. Stay of the 
proceedings in England was denied. Stressing the fact that France was 
not shown to be the country of domicile of the debtor,'’ the court de- 
clared the question of a stay of the proceedings as one of discretion and 
convenience. It was held in the same sense, i.e., that it is a matter of 
discretion, in other cases where bankruptcy had been declared outside of 
England, but where the English court also had bankruptcy jurisdiction.'** 
In no case a bankruptcy declaration has been refused for the sole reason 
that bankruptcy had been declared abroad by the court of the domicile 
of the debtor. It may here be said that acceptance of a doctrine giving 
exclusive bankruptcy jurisdiction to the court of the ‘‘domicile” of the 
debtor would not be sufficient to secure a single bankruptcy administra- 
tion without an agreement on the ‘“‘domicile’’ concept which differs in the 
legal systems."*® Application of any domicile concept other than that of 

A.V. Dicey, Conflict of Laws (5th ed., by A. B. Keith, London, 1932), at p. 500. 

16(1890) 24 Q.B.D. (C.A.) 640. Discussed in F. Piggott, Foreign Judgments and 
Jurisdiction, Part 111 (London 1910), at pp. 116 ff. 

27Per Lord Coleridge, at p. 646. 

38x parte McCulloch, (1880) 14 Ch. D. (C.A.) 716; Ex parte Robinson, (1883) 22 
Ch. D. (C.A.) 816; In re A Debtor (199 of 1922), [1922] 2 Ch. D. 470; In re A Debtor 
(737 of 1928), [1929] 1 Ch. D. (C.A.) 362, at p. 370 (debtor living and trading in England 
previously declared bankrupt in Switzerland). 

29H. F. Goodrich, Handbook of the Conflict of Laws (2nd ed., St. Paul, 1938), at pp. 
35 ff.; A. Nussbaum, Principles of Private International Law (New York, 1943), at pp. 
133 ff.; R. Cassin, ‘Du domicile dans le réglement des conflits de lois” in 34 Recueil des 
Cours de I’ Académie de Droit international (1930), 659, at pp. 664 ff.; E. Fabre-Surveyer, 


“La conception du droit international privé d’aprés la doctrine et la pratique au Canada’”’ 
in 58 Recueil des Cours de I’ Académie (1935), 181, at pp. 184 ff. 
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the English law, in the case In re Artola Hermanos, for example, would 
lead to the result that the firm was domiciled in Paris, and not in Spain 
where the partners had their domicile of origin. 

The cases in which assistance was given by English courts to trustees 
of a bankruptcy declared abroad begin with Solomons v. Ross decided in 
1764" and Jollet v. Deponthieu decided five years later.“ In both cases 
bankruptcy was declared in Holland.“* The curator appointed by the 
Dutch court was sustained in his claim on assets in England which 
English creditors had attached, in Jollet v. Deponthieu after his appoint- 
ment, in Solomons v. Ross before, but after the debtor had stopped his 
payments. Whether Solomons v. Ross, in so far as it granted retroactive 
effect to the Dutch bankruptcy judgement, is still controlling, appears to 
be doubtful."* The next case, Alivon v. Furnival, decided in 1823,’ did 
not involve the rights of local creditors. The trustee in a French bank- 
ruptcy was sustained in a suit against an English debtor of the bankrupt. 
Nor were local creditors involved in the subsequent cases in which 
trustees in bankruptcy appointed in other parts of the British Empire 
claimed, and received, movables located in England. In In re Burke; 
King v. Terry, decided in 1919,* a trustee in bankruptcy appointed in 
Algiers, where the debtor had his domicile, claimed, and obtained, the 
assets from the administrator named in England after the death of the 
bankrupt. In the case of Bergerem v. March, decided in 1921,'*” a debtor 
with domicile in England who had been declared bankrupt in Belgium, 
questioned the rights of the Belgian trustee. The court held that the 
debtor having submitted to the jurisdiction of the bankruptcy court in 
Belgium, his personal property in England was vested in the foreign 
trustee. In Macauly v. Guaranty Trust of New York, decided in 1927,'** 
funds held by a bank in London for an insolvent Delaware corporation 
were given to the equity receiver appointed in the state of Delaware. In 


130(1764), 1 H. BI. 131 (N). 181(1769), 1 H. Bl. 132 (N). 

For the Dutch bankruptcy law then in force, see W. Beawes, Lex Mercatoria 
Rediviva (6th ed., Dublin, 1795), vol. II, at pp. 580 ff.; W. Burge, Colonial and Foreign 
Laws (London, 1838), vol. III, at pp. 886 ff. 

133 And I am not prepared to accept and act upon the case which is scantily reported 
in the volume of Blackstone's Reports to which we have been referred” (Galbraith v. 
Grimshaw, [1910] A.C. 508, at p. 511 (per Lord Loreburn)). 

1394(1834) 1 Cr. M. & R. 277. 

1%] re Blithman, (1858) L.R. 2 Eq. 23; In re Davidson, (1873), L.R. 15 Eq. 383; In 
re Lawson's Trusts, [1896] 1 Ch. 175; In re Anderson, [1911] 1 K.B. 896, Clunet, 1912, 
885; In re Craig, (1916) 86 L.J. (Ch.) 62. 

1(1919), 54 L.J. 430. 

197(1921), 151 L.T. 264, Clunet, 1922, 438. 

188(1927) 44 T.L.R. 99, Clunet, 1928, 1080. 
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In re Kooperman, decided in 1928,'** the court gave assistance to the 
trustee in a Belgian bankruptcy regarding immovables situate in England. 
The court granted the trustee authority to act as a receiver of the im- 
movables, to sell them, and to deal with the proceeds as trustee in 
bankruptcy. 

There are a few Canadian cases involving the rights of foreign trustees. 
In Macdonald v. Georgian Bay Lumber Co.,'*° the supreme court of Canada 
held that a statutory assignment in the United States does not transfer 
immovable property in Canada. In Williams v. Rice,“ the trustee of a 
bankruptcy in the United States was allowed to recover personal property 
of the bankrupt fraudulently transferred to a resident of Manitoba. The 
question whether in the United States the courts would give like assis- 
tance, was raised, but held irrelevant. In Bank of Nova Scotia v. Booth, 
an insolvent Illinois corporation was in receivership in Illinois. Local 
creditors wanted to attach assets of the corporation in Manitoba. It was 
held that the appointment of an equity receiver in Illinois did not effect a 
transfer to him of the assets in Manitoba." 

According to the English doctrine, all movable property, no matter 
where it may be situated at the time of the assignment by the foreign 
bankruptcy law, passes to the foreign trustee if the debtor was subject 
to the jurisdiction of the foreign court.“ As was seen, this rule is not 
absolute. When an English court also has bankruptcy jurisdiction, the 


rights of the foreign trustee are subject to the limitation resulting from 
the possibility of another bankruptcy declaration in England. On the 
other hand, among the decisions in which assistance was given to foreign 
trustees, there are only the two cases decided in 1764 and 1769,’ where 
a foreign trustee was upheld against attaching local creditors. The status 
of a foreign trustee in bankruptcy is not disregarded by the English 


1391928] B. & C.R. 49; [1928] W.N. 101. 

40(1878) 2 S.C.R. 364. 

141[1926] 3 D.L.R. 225 (Man.). 

42/1910) 19 Man. R. 471 affirming 10 W.L.R. 313 (C.A.). 

‘The court found that in Illinois it is ‘contrary to the policy of the State laws to 
allow the property of a non-resident debtor to be withdrawn from this state and thus 
compel creditors here to seek redress in a foreign jurisdiction” (Woodward v. Brooks, 
(1889) 128 Ill. 222). ‘The courts of the State of Illinois will not look for, or expect, 
greater courtesies to be extended to them by the courts of this Province than the courts 
here can look to them for” (19 Man. R. 471, at p. 477). 

4G. C. Cheshire, Private International Law (2nd ed., Oxford, 1938), at p. 473; 
A. V. Dicey, op. cit., rule 124, at p. 498. 

‘An Irish case decided in 1764, Neale and another, Assignees of Grattan v. Cottingham, 
1 H. Bl. 132 (N), also may be mentioned. 

“Bankruptcy jurisdiction is not confined to persons domiciled in England (Bank- 
ruptcy Act, s. 4(1)(d)). 
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courts. But as was said, “the doctrine of unity of bankruptcy is cer- 
tainly no part of English law.’’"” 

The doctrine of unity of bankruptcy prevailed in the world,“* and 
certainly was applied in France and in Holland, at the time the two 
English cases were decided. Recent decisions in South Africa rendered 
on the basis of Roman-Dutch law still testify to the fact.* Significant 
also is the development of the law in Scotland. In Scotch law,’ the 
“general attachment”’ resulting from bankruptcy, if instituted in the 
country of the domicile of the debtor, is recognized as operative to vest 
the estate in the foreign trustee and exclude separate diligence by indi- 
vidual creditors subsequent” thereto. When this doctrine first was 
admitted, in Strother v. Read, decided in 1803,'** the court held: 

The interests of commerce, as well as the regard which all nations ought to pay to 
the principles of general law, point out the necessity of adopting, in cases of bankruptcy, 
one uniform rule; and nothing can be more expedient than that we should follow out 
the principle already noticed of movable effects being subject to the disposition of the 
law which binds the person of their owner... . It is perfectly fair and equal, that when 
an English merchant, who happens to have personal effects here, becomes bankrupt, 
the law of his own country should be allowed to take his whole effects, wherever situate, 
into its custody, for the purpose of equal distribution among his creditors, according 


to the rule of the English law, while we are permitted, in the case of Scot’s bankruptcy, 
to do exactly the same thing in England. 


. . . . \ 
Thus reciprocity was stressed as much as mercantile convenience. In 
the immediately following case, Maitland v. Hoffmann,™ involving an 





47G. C. Cheshire, op. cit. 

48Lord Thurlow is reported to have said in 1787 that “he had no idea of any country 
refusing to take notice of the rights of the assignees under their laws, and he believed 
every country on earth would do it’’ (Ex parte Blakes, 1 Cox 398). See F. C. von 
Savigny, Conflict of Laws (W. Guthrie translation, Edinburgh, 1880), at p. 261, with 
further references. 

4°See J. Henry, The Judgement of the Court of Demerara in Odwin v. Forbes (London, 
1823), at pp. 127 ff.; City Court of Dunkerque, February 26, 1780, reported in T. 
Cooper, Bankrupt Law of America (Philadelphia, 1801), at ‘Addenda,” p. xxvii; J. 
Voet, supra, note 20. 

6°See Ex parte Stegmann, [1902] T.S. 40 where the authorities are discussed and 
stress is laid on the existence of reciprocity. Cf. M. Nathan, South African Insolvency 
Law (4th ed., Johannesburg, 1936), at pp. 438 ff. 

81See G. R. Gillespie, in L. v. Bar, Private International Law (Gillespie translation, 
Edinburgh, 1892), at pp. 1044 ff.; H. Goudy, Law of Bankruptcy in Scotland (4th ed., 
by T. A. Fyfe, Edinburgh, 1914), at p. 599. 

18No retroactive force of such a bankruptcy is admitted. Hunter v. Palmer, (1825) 
3 S. 586; Goetze v. Aders, (1874) 2 R. 150, at p. 153 (per Lord President Inglis). 

188Strother v. Read, (1803) 13 Fac. Coll. 253, overruling Thorold and others, assignees 
of Thomson and Tabor v. Forrest, (1767) 4 Fac. Coll. 286. Followed in Selkrig v. Davies, 
(1918) 2 Dow's H. of L. Rep. 230, at p. 249. 

14(1807) 13 Fac. Coll. 622. 
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American bankruptcy assignment, decided in favour of the American 
assignee against local attaching creditors, the question of the existence of 
reciprocity was not raised. Nor was lack of reciprocity invoked in 
Goetze v. Aders, decided in 1874, where a bankruptcy declaration was 
refused on the ground that the debtor, domiciled in Germany, had already 
been declared bankrupt there. 

It is manifest that, taken as a whole, the doctrine of unity of bank- 
ruptcy has had a very limited success among the courts of the world, in 
spite of the fact that general agreement seems to exist regarding the 
advantages of a system which secures a single bankruptcy administration 
for all the assets of the debtor wherever located. This is due, it is be- 
lieved, to the fact that acceptance of the doctrine by one court requires 
assurances that other courts in other countries will follow the same policy. 
Such assurances as a whole are lacking in the absence of international 
agreements. Application of a doctrine like that of unity of bankruptcy, 
or of the fiction on which the doctrine often is based, that in the case of 
bankruptcy mobilia sequuntur personam, is a matter of discretion. Exer- 
cise of this discretion in favour of the doctrine requires guaranties of 
reciprocity. International co-operation of the courts in the bankruptcy 
field cannot be presumed. It suffices to read some of the decisions cited 
in this article. 

Partial co-operation as found in some court decisions and as foreseen 
in some statutes, can be of questionable value. If, for example, a foreign 
bankruptcy is given effect, but starting only from a more or less fortuitous 
date, like the day of the exequatur, or the day of the filing of a request for 
turn-over, attachments voidable as preferences under the domestic as well 
as the foreign bankruptcy law may become valid. To secure equality 
among all creditors, in such cases a second bankruptcy declaration is 
preferable. 

Application by the courts of the world of the same conflict rules 
cannot be expected without international agreement. It has been sug- 
gested'® that, without waiting for international agreements, the nations 
should introduce into their municipal law identical conflict rules. It 
would not be less difficult to come to international agreements than to 
agree on identical conflict rules. Introduction even without any agree- 
ment of liberal conflict rules to become applicable on a reciprocity basis 
only, is another possibility. However, experience has proved that liberal 
legislation in one country does not necessarily induce other countries to 
adopt the same attitude. Even priority rules favouring local creditors 


6(1874) 2 R. 150, 12 Sc. L.R. 121. 


6]. Jitta, ‘International Bankruptcy Codification” in 7 Juridical Review (1895), 
305, at p. 309. 
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still are in existence in some parts of the world.’ ‘The extreme diver- 
gence of the existing views on the subject must convince all that neither 
judicial decision nor isolated legislation is likely to afford a remedy, that 
in fact order can only be established by international treaties and national 
legislation to give effect to them.’’!™* 

While all attempts have failed to create by way of dogmatic discussion 
a workable international bankruptcy law, this goal has been reached in 
the treaty field. Numerous international treaties on the bankruptcy 
subject now exist. They have been effective, especially those more re- 
cently concluded. Only by experience can the best type of treaty evolve. 
Questions of substance and of procedure have been solved differently in 
the various treaties. Whether uniformity can, and should be achieved, 
may be doubted. All efforts to conclude an international convention 
acceptable to all countries have failed. The nations give preference to 
bi- or multilateral treaties. State A may be willing to agree with state B, 
but not with state C, upon the reciprocal recognition of bankruptcy 
judgements. What might be suitable as treaty-type between states A 
and B with a similar bankruptcy law, may be inapplicable between states 
A and D."* 

Familiarity with the bankruptcy law of the other country has had 
much bearing on the prospects of treaty negotiations. Knowledge of the 
foreign bankruptcy law which, on a reciprocity basis, may be given extra- 
territorial effect, is essential. A dearth of suitable publications on foreign 


bankruptcy law, especially in English language,’® is a much lamented, 





7See K. H. Nadelmann, supra, note 105. 

8]. Westlake, Private International Law (7th ed., by N. Bentwich, London 1925), 
at p. 188. Inthe same sense: W. R. Kennedy, “To what extent should judicial action 
by courts of a foreign nation be recognized?’’ in Universal Congress of Lawyers and 
Jurists (St. Louis, U.S.A., 1905), 186, at p. 206; also in 13 Journal of Comparative 
Legislation (1904 N.S.), 106, at p. 120. 

“The treaty between France and Switzerland (notes 32 and 55 supra) proves that 
even considerable differences in the municipal bankruptcy law do not render impossible 
a workable agreement. 

The text in English of foreign bankruptcy statutes not modified during the last 
three decades can be found in the English edition of Commercial Laws of the World. 
The bankruptcy law in some Latin-American countries is dealt with in the Trade Pro- 
motion Series published by the United States Department of Commerce, Bureau of 
Foreign and Domestic Commerce (No 152: Mexico; No 160: Argentina; No 183: Brazil). 
See also S. W. Dunscomb, Bankruptcy, a Study in Comparative Legislation (New York, 
1893); T. E. Obregon, Latin-American Commercial Law (New York, 1921), at pp. 599 ff.; 
P. Pellerin, The French Law of Bankruptcy (London, 1907); a series of brief articles on 
bankruptcy in other countries in 5 Journal of the National Association of Referees in 
Bankruptcy (1930/31). Almost completely lacking are publications in English regarding 
modern arrangement and reorganization law in the civil-law countries. 
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but never remedied fact." Relatively slow progress in the treaty field 
is due to a large extent to the absence of adequate, and even indispensable, 
material on foreign bankruptcy law and treaties.’ 

So far England has not become a partner to any international agree- 
ment dealing with bankruptcy. Nor is there in the British Common- 
wealth of Nations an agreement in existence to secure mutual recognition 
and enforcement of bankruptcy judgements. In 1887, at the first 
Colonial Conference, held in London,'* it was considered desirable to 
extend to the colonies by a reciprocal arrangement the practice whereby 
bankruptcy proceedings in any part of the United Kingdom were made 
operative in other parts.“ Mr. F. T. Piggott, with the approval'® of 
Lord Halsbury, then lord chancellor, had drafted a bill covering the whole 
range of the Judgments Extension Act, the Bankruptcy Act, the Com- 
panies Act and the Probates Act. Eventually a separate Bill for Bank- 
ruptcy and the Winding-up of Companies was brought before the con- 
ference by Sir H. Jenkyns, with an alternative scheme by Sir Samuel 
Griffith, later chief justice of Australia. No formal conclusion was 
reached in 1887 on the subject. Since then, suggestions to solve the 
bankruptcy questions inside the British Commonwealth were made from 
time to time, more recently, by the Congress of Chambers of Commerce 
of the British Empire held in London in 1924. This congress ‘‘recognizing 
the advantages which would accrue from the unification as far as possible, 
of the Bankruptcy Laws of the Empire,” urged upon the Home and 
Dominion governments ‘‘the desirability of an Inter-Imperial Convention 


11The Second International Congress of Comparative Law, The Hague, 1937, 
took cognizance of the difficulty in obtaining information as to foreign bankruptcy law 
and suggested creation of an international information centre for bankruptcy, if feasible 
in connexion with the International Chamber of Commerce. See J. H. Wigmore, ‘“‘The 
Congress of Comparative Law” in 23 American Bar Association Journal (1937), 782, at 
p. 787; J. Percerou and K. H. Nadelmann, ‘Changes in Bankruptcy Law caused by the 
Economic Crisis’ (General Report) in 12 Journal National Association Referees in 
Bankruptcy (1938), at p. 68, Annales de Droit commercial (1937), at p. 181. 

1%2Compare the statement in the Thacher Report, U.S. Senate Document No 65, 
72nd Congress, Ist Session (1932), at p. 67: “Continental bankruptcy systems are so 
foreign to our own tradition and laws that little, we think, is to be gained from their 
study,” with J. A. McLaughlin, (reviewing M. Travers, Le Droit commercial interna- 
tional, vol. VII) in 50 Harvard Law Review (1936), 379, at p. 380: “The fact that a 
Frenchman after examining the laws of the civilized world could achieve a generalization 
so nearly fitting our ideas goes far to demonstrate his auxiliary thesis that bankruptcy 
has a definite character. ...”” 

183 Proceedings of the Colonial Conference (London, 1887), vol. II. 

14See H. Moore, “Conflict of Laws within the Empire: Bankruptcy and Company 
Winding-up” in 16 Journal of Comparative Legislation (1906 N.S.), 384, at pp. 390 ff. 

1%6F, T. Piggott, “The Execution of British and Colonial Judgments within the 
Dominions” in 38 Law Quarterly Review (1922), at p. 339. 
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by which, inter alia, assets locally situated in one part of the Empire may 
be rendered subject to the administration of the Bankruptcy Courts in 
another part of the Empire.’”"® The problem still remains to be solved. 
It is true that in so far as bankruptcies under the English, the Scotch, and 
the Irish Bankruptcy Acts are concerned, these Acts, as imperial sta- 
tutes,'*? operate to vest in the trustee all property that the debtor may 
own in any of the dominions of the Crown.'** Mutual assistance of the 
bankruptcy courts throughout the British Commonwealth also is secured 
by a provision to that effect in the English Bankruptcy Act.'** However, 
the recognition inside the British Commonwealth of the effects of bank- 
ruptcy not declared in application of an imperial statute remains a 
question of comity.'7° 

After the first world war, English lawyers had taken the lead on 
international conferences to urge the claims of an international agreement 
on the subject of bankruptcy.'"*" They were supported by the English 
business world.'”? In the agenda of the 5th Conference on Private 
International Law to be held at The Hague in 1925, the question of an 
international bankruptcy convention had been included. The British 
government decided to accept the invitation of the government of the 
Netherlands to attend the conference. At the conference, the British 


Reported by E. L. Burgin, “Bankruptcy and the Liquidation of Companies and 
the Need of an International Convention” in 33 International Law Association Report 
(Stockholm, 1924), 458, at p. 468. 

167m re Eades Estate, (1917) 33 D.L.R. 335 (Man.). Subject to the right under the 
Statute of Westminster, 1931, open to any Dominion to repeal the imperial statutes 
in their application to that Dominion. 

8Bankruptcy Act, 1914 and 1926, ss. 167, 53(4); Bankruptcy (Scotland) Act, 1913, 
§ 97; Irish Bankrupt and Insolvent Act, 1857, §§ 267 and 268. 

Bankruptcy Act, 1914 and 1926, s. 122. Applied in In re Levy's Trusts, (1885) 
30 Ch. D. 119, 123-125; Re Osborn, (1931-32) B. & C.R. 189, (1932) 74 L. Jo. 134; 
Home's Tr. v. Home's Trustees, [1926] 1 Sc. L.T. 214. Re Bolton, [1920] 2 Ir. R. 324 
(under corresponding s. 71 of the Irish Bankrupt and Insolvent Act). Regarding appli- 
cation in India, see D. F. Mulla, Law of Insolvency in British India (Bombay, 1930), at 
pp. 58 ff. ‘ 

170Cf, Anantapadmanabhaswami v. Official Receiver of Secunderabad, [1933] A.C. 394, 
at p. 398 (per Lord Thankerton); Hall v. Woolf, (1908) 7 C.L.R. 207, at p. 212 (per 
Griffith C.J.); Ex parte Bettle, (1895) 14 N.Z.L.R. 129. L. Duncan and W. J. Reilley, 
Bankruptcy in Canada (2nd ed., Toronto, 1933), at p. 49. 

mW. V. Ball, supra, note 1; E. L. Burgin, supra, note 3; idem, supra, note 166. 

172A fter discussions at the London Chamber of Commerce, the British National 
Committee of the International Chamber of Commerce brought the subject before the 
third Congress of that Chamber held in Brussels in 1925. The Congress voted in favour 
of an international convention by which the trustee in bankruptcy would be enabled to 
act wherever assets of the bankrupt are located. See Clunet, 1925, 1155; Lapradelle- 
Niboyet, 8 Répertoire de Droit international (Paris, 1930), at p. 297. 
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delegation, in a formal statement,'™ declared its opposition to a type of 
convention by which the effects of bankruptcy declared in one country 
would be extended to another ipso facto and without qualification; the 
delegation favoured instead a system of concurrent bankruptcies with 
the foreign trustee reappointed and the administration co-ordinated as 
far as possible. The Bankruptcy Commission of the conference, by a 
majority decision, voted in favour of the other system of “‘unity of bank- 
ruptcy.”! Thereupon the British delegation withdrew from the con- 
ference, declaring that system so far away from English conceptions that 
adherence to a convention based on it would not be possible.'* The con- 
ference developed a model-treaty'® which extends the effect of bank- 
ruptcy declared by the competent court ipso facto, though not without 
qualification, and requires an exequatur only for acts of execution and the 
sale of land. The convention, in which the model-treaty later was trans- 
formed,'”? has not been ratified by any country.!”* 


178‘Qwing to the differences which appear to exist between the English bankruptcy 
law and those of other countries in regard, for example, to such matters as the relation 
back of the trustee’s title (report de la faillite) and the extent to which property acquired 
by the debtor subsequently to the bankruptcy vests in the trustee, it seems doubtful 
whether it would be practicable for Great Britain to be party to a convention under 
which the effects of a bankruptcy declared in one country are extended to the other 
country ipso facto and without qualification. At the same time H.M. Government are 
impressed with the desirability of facilitating, as far as possible, the collection in one 
country of the assets of a debtor declared bankrupt in the other and the administration 
of the estate for the benefit of all creditors alike, whatever their nationality. 

Accordingly, the system which H.M. Government envisage is one according to 

which, when a debtor is declared bankrupt in one country, that fact should be in itself 
a ground for declaring him bankrupt in the other also, and that, where such a course 
did not appear to involve practical inconveniences, the trustee in the first country 
should be trustee in the second also. In other words, instead of an arrangement under 
which there would be only one bankruptcy in the two countries, there would be a con- 
current bankruptcy in the second country, in aid to that in the first, the administration 
under which would be coordinated so far as practicable and all creditors treated on an 
equal footing” (Actes de la 5¢ Conférence de Droit international privé de la Haye (La Haye 
1925), at p. 46). 

1%Commission report (Basdevant and Diena reporters), Actes de la 5e Conférence, 
at p. 87. 

17%5Communication by the President, Actes de la 5e Conférence, at p. 331. 

1% Actes de la 5e Conférence, at pp. 91 ff.; 352/353. Clunet, 1926, 822. 

111A ctes de la 6e Conférence de Droit international privé de la Haye (La Haye, 1928), 
at pp. 422 ff. Full test of the Convention in J. Percerou, supra, note 50, at p. 325. 

18The Hague draft is discussed by J. Kosters in Revue de Droit international et de 
Législation comparée (1926), at pp. 245 ff.; Volke Malmar in Svensk Juristtidning (1927), 
at pp. 43 ff.; P. La Terza in Rivista di Diritto internazionale (1926), at pp. 72 ff.; M. 
Travers, in Revue de Droit international privé (1926), at pp. 220 ff.; W. Volkmar in 
Juristische Wochenschrift (1926), at pp. 308 ff. 
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The failure of the conference of The Hague discouraged the govern- 
ments from new attempts to bring the bankruptcy problem to a solution 
by an international agreement.'”® Indeed, the case of an international 
convention acceptable to all, or most of the countries of the world can be 
regarded as hopeless.'*® In the matter of the reciprocal enforcement of 
money judgements, a question largely solved within the British Com- 
monwealth by appropriate enforcement legislation,'*' the British govern- 
ment, in recent years, has followed with success another procedure. After 
informal discussions with a few specific foreign countries (France, Bel- 
gium, Germany) the Foreign Judgments (Reciprocal Enforcement) Act 
was passed in 1933. This Act,'** up to now brought into operation with 
France and Belgium after successful treaty negotiations, provides for 
the registration of foreign money judgements and their enforcement on 
a reciprocal basis. Judgements in matters of family law and status, the 
administration of deceased persons, bankruptcy and winding-up of com- 
panies, are altogether excluded from the scope of the Act.'** Apparently 
it was*found unwise during the preliminary negotiations to complicate 
the discussion of the difficult subject by extending the scope farther than 
to money judgements.'* Bankruptcy judgements need special treatment, 
as seen in the existing treaties on the enforcement of foreign judgements 
which cover bankruptcy. 


There are in existence [is said in the report of the Committee which drafted the 
Foreign Judgments (Reciprocal Enforcement) Act] a large number of Conventions 
between European foreign countries, providing for the reciprocal enforcement of judg- 





179Report of the Insolvency Committee (E. L. Burgin, Chairman), 37 International 
Law Association Report (Oxford, 1932), at p. 288. 

18°Cf, the proposal of C. de Wilde concerning the recognition by international con- 
vention of the trustee as a persona standi in judicio: 37 International Law Association 
Report (Oxford, 1932), 292; 38th Report (Budapest, 1934), 189; 39th Report (Paris, 1936), 
226; goth Report (Amsterdam, 1938), 258. 

181See H. E. Read, Recognition and Enforcement of Foreign Judgments in the Common 
Law Units of the British Commonwealth (Cambridge, Mass., 1938), at pp. 296 ff.; H. E. 
Yntema, “The Enforcement of Foreign Judgments in Anglo-American Law"’ in 33 
Michigan Law Review (1935), 1129, at pp. 1150 ff. 

18923 & 24 Geo. V. c. 13. 

18Convention between Great Britain and France of January 18, 1934, providing for 
the reciprocal enforcement of judgements in civil and commercial matters, 171 League 
of Nations Treaty Series (1936/7), 184, Clunet, 1935, 1115. 

14Convention between Great Britain and Belgium of May 2, 1934, 173 League of 
Nations Treaty Series (1936/7), 292. 

1%Section 11(2) of the Act. Also the Canadian Uniform Foreign Judgments Act 
(Report of Proceedings of the Sixth Annual Conference of Commissioners on Uniformity 
of Legislation in Canada (1932), at pp. 86 ff.) applies only to money judgements. 

See H. C. Gutteridge, “La convention Franco-Britannique pour |’exécution 
réciproque des jugements” in Revue critique de Droit international (1937), 369, at p. 378. 
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ments in civil and commercial matters. ... A study of these conventions shows, that 
these obligations are generally only undertaken in respect of judgments which fulfil 
certain conditions, and it is for the courts of the country where the foreign judgment 
is relied upon to determine whether these conditions are fulfilled before it enforces the 
judgment. These conditions appear to be reasonably similar to the conditions required 
under English common law if a foreign judgment is to be recognized as conclusive or 
to be made the subject of a successful action upon the judgment.'*” 

A study of the existing bankruptcy treaties will result in similar find- 
ings. The conditions to be fulfilled for the recognition of effects of a 
foreign bankruptcy will appear similar to those under which English 
courts have given assistance to foreign trustees and extended effects of a 
foreign bankruptcy. As to the procedural problem, perhaps the regis- 
tration system of the Act of 1933, duly adapted, may prove an adequate 
solution also for the recognition and enforcement of foreign bankruptcy 
judgements. It is believed that direct discussion of the bankruptcy 
matter with specific governments would have the same satisfactory result 
as the experiment with money judgements. 

Which is the position of the United States regarding treaties for the 
reciprocal recognition of bankruptcy judgements? Any precedent is 
lacking. The growth in Europe and in Latin America of an international! 
treaty-law regarding bankruptcy so far has been given little attention in 
the United States.'** The refusal in 1928 by the United States to sign 
the Bustamante Code of Private International Law does not allow one 
to draw conclusions on the question. The constitutional considerations 
advanced by the delegation from the United States for the postponement 
of its adherence to the Code'*® do not apply to the part dealing with 
bankruptcy. Congress is given power by the federal constitution to legis- 
late on the subject of bankruptcies.’ As a prominent member of the 
American bar expressed in a recent discussion of the question: “I see no 
great difficulty in dealing with bankruptcy from an international stand- 
point by an international agreement than there is in this country in 
dealing with the matter from an inter-state standpoint by federal legis- 
lation.’’!* 

In the United States, over a long period of time the international 
aspects of bankruptcy were relegated to a secondary place because grave 
inter-state conflict problems in the bankruptcy field called for continual 

181 Foreign Judgments (Reciprocal Enforcement) Committee Report (Cmd. 4213, 
London, 1932), at p. 11. 

188Reference to the treaties is made by Justice Douglas of the United States supreme 
court in his article “Bankruptcy” in 2 Encyclopedia of the Social Sciences (New York, 
1937), p. 450. 

18%See note 124, supra. 

Section VIII, clause 4 of Article I of the Federal Constitution. 


1%F. A. Harriman, at the New York Conference of the I.L.A., 36 Iniernational Law 
Association Report (New York, 1930), at p. 284. 
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attention. Except for short periods, a federal bankruptcy law has been 
in existence only since 1898.' Before, most states had their own insol- 
vency laws. As no state could deal effectively with persons, and rarely 
with property, outside its jurisdiction, the efficiency of the local systems 
broke down. The interstate conflict cases of that period are innumer- 
able. Regarding corporate reorganizations, the experience in receiver- 
ship proceedings with administrations hampered by state boundaries is 
of even more recent date. Ancillary receiverships in every state with 
corporate assets located in it frequently were necessary until 1934 when, 
for the first time, a federal proceeding was introduced for the reorganiza- 
tion of insolvent corporations." Therefore, probably no country in the 
world has had more actual experience with the evils of locally limited 
liquidations than the United States. 

Already in 1820 Chancellor Kent made his classical remark concerning 
the disadvantages of multiple bankruptcies: “It would be in the power 
of the bankrupt to throw his property under the distribution of either 
commission, at his pleasure; and it would put creditors upon calculations 
of exclusive advantages, and of running a race of diligence against each 
other, and of resorting to the one fund or the other, as circumstances may 
dictate. ... Such a state of things, and such conflicting systems, would 
lead to great inconveniences and confusion, and be the source of fraud 
and injustice, and disturb the equality and equity of any bankrupt 
system.’ And it was a chief justice of Massachusetts who, eight years 
later, gave this answer to the question how to avoid such results: “It may 
be well at some future time, when there shall be bankrupt laws here, to 
accept the proffer of Great Britain, France, or Holland, to reciprocate the 
benefits of such a system (of unity of bankruptcy), but we are persuaded, 
if such a change shall take place, it must be under the auspices of the 
national legislature, or the national courts, or some treaty with the com- 
mercial nations of Europe, and not by the adjudications of a court for 
one out of the numerous governments which compose the United 
States.’"!97 

Whether the time has now come for the United States to accept, or to 
make, suggestions regarding international agreements to regulate the 


1%See C. Warren, Bankruptcy in United States History (Cambridge, Mass., 1935). 

18Cf, Security Trust Co. v. Dodd, Mead & Co., (1899) 173 U.S. 624. H. R. Bailey, 
“An Assignment in Insolvency and its Effects upon Property and Persons out of the 
State” in 7 Harvard Law Review (1894), at p. 281. 

1*For conflict rules regarding receiverships, cf. H. F. Goodrich, Handbook of the 
Conflict of Laws (2nd ed., St. Paul, 1938), at pp. 508 ff. 

1%Section 77 B, now Chapter x, of the Federal Bankruptcy Act. See T. K. Finletter, 
The Law of Bankruptcy Reorganization (Charlottesville, Va., 1939). 

1% Holmes v. Remson, (N.Y. 1820) 4 Johns. Ch. 460, at p. 471. 

1*7Blake v. Williams, (Mass. 1828) 6 Pick. 286, at p. 314 (per Parker C.J.). 
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bankruptcy problem, is a matter for speculation. Much depends tpyu 
the general policy the United States will follow regarding international 
treaties. The American Bar Association, at its 1941 meeting, adopted a 
resolution favouring the adherence of the United States to a convention 
to be entered into by all the states of the Americas, which would make 
provisions, inter alia, ‘‘for the recognition and execution of final judg- 
ments according to the recognized principles of international law.” 
The world of international commerce is most directly interested in the 
solution of international bankruptcy problems. The United States as 
the greatest creditor nation cannot, and, it is believed, will not, remain 
indifferent towards a problem which, if not solved, will continue to en- 
danger peaceful international commercial relations. In fact, it is with 
the approval of the American delegation that the International Chamber 
of Commerce, at its last Congress held just before the outbreak of the 
war in Europe, has adopted a resolution strongly favouring the conclusion 
of bilateral bankruptcy treaties.'®® 

In view of the developments in other parts of the world, the fact that 
the United States and Canada, immediate neighbours with a similar 
bankruptcy law, still are without any agreement on questions of bank- 
ruptcy administrations involving both countries, must appear strange. 
Perhaps it may be appropriate to recall what was said forty years ago in 
the United States by a member of the supreme court of Canada when 
addressing the Universal Congress of Lawyers and Jurists in St. Louis: 
“I think it is a very great pity that there should not be some legislation 
immediately regulating many questions of international law, at any rate 
between Canada and the United States. The growing interchange of 
business, owing to the geographical continuity, makes it very important 
that there should be well defined rules applicable to both countries upon 
many questions which are constantly arising. Take for instance, bank- 
ruptcy, receiverships, administrations.’’?”° 
Re . Kurt H. NADELMANN 
University of Pennsylvania. 


19827 American Bar Association Journal (1941), at p. 808. 

19*Regarding the possibilities of securing universality of bankruptcy, multiple 
reasons, especially the diversity of the national laws, do not permit one at the present 
moment to envisage with chances of success the conclusion of a collective convention. 
But bilateral treaties, already numerous and increasing in number, have been concluded 
in this matter, and it is in this direction, in order to diminish so far as possible the 
grave inconveniences resulting for international commerce from the absence of an 
international reglementation, that the Chamber thinks the efforts should be directed’’ 
(French text in Annales de Droit commercial (1939), Supplément No 3 sur le Droit comparé 
des Faillites et des Concordats, at p. 4). 

2°Justice Nesbitt, in the discussion of ‘To what extent should judicial action by 
courts of a foreign nation be recognized?” in Universal Congress of Lawyers and Jurists 
(St. Louis, U.S.A., 1905), at p. 226. 













SECURING UNIFORMITY OF LAW IN A 
FEDERAL SYSTEM—CANADA 


HERE is no secret about the key to uniformity of law. It is central- 

ization, centralization in the making of law and centralization in 
the administration of law. But federalism is the negation of central- 
ization. Must we then conclude that uniformity of law is substantially 
unattainable in a federal system? It is the purpose of this study to 
examine the factors to which Canada, a federal state, owes the very 
substantial degree of uniformity which exists in the laws of her eight 
common-law provinces. 

There are in Canada, as we shall see below, nine separate jurisdictions 
and nine separate bodies of law, and from these nine jurisdictions there 
might, a priori, be expected to come nine different versions of a rule of 
common law, nine different ambits of legislation and nine different 
statutes on the same topic, nine different interpretations of Dominion 
or federal statutes.' Diversity, irreconcilable diversity, does exist 
between the law of Quebec on the one hand and the laws of the other 
eight common-law provinces on the other hand. The law of Quebec 
is based on the civil law and takes the form of a code, and its marked 
difference from the laws of each of the other provinces is part of the 
treasured heritage of French Canada. It is for these reasons beyond 
the reach of the factors that tend to unify the laws of the common-law 
provinces. But, between the eight separate bodies of law in the eight 
common-law provinces the uniformity of common law is substantially 
complete, of interpretation of Dominion statutes substantially complete, 
of provincial legislation incomplete but more complete than might, 
a priori, have been expected. In matters of common law and of interpre- 
tation of Dominion statutes diversity between them is, for the reasons 
set forth below, regarded as pathological and tends to disappear. In 
matters of statute law, diversity is regarded as natural but inconvenient 
and comparatively little enthusiasm exists for the removal of that 
diversity. 

This study is divided into four parts: I, which deals with the Cana- 
dian system of administration of law, is inserted for the benefit of readers 
in the United States and elsewhere, who are not familiar with it; I] and 
I11, which deal with the factors tending to produce uniformity of common 
law and with the factors tending to produce uniformity of legislation 


1The situation in the United States is analysed by J. A. C. Grant, “The Search for 
Uniformity of Law” in 32 American Political Science Review (1938), p. 1082. 
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respectively, form the substance of the study; IV, which deals with the 
degree of recognition accorded by the courts of one province to the 
courts and the law of another province, calls attention to a subsidiary 
problem which exists even where the laws of the eight provinces are 
uniform and becomes acute where they are not. 


I. THE CANADIAN SYSTEM OF ADMINISTRATION OF LAW 


(1) Each province is a separate law district or ‘“‘jurisdiction’’ and 
has its own separate body of law; there are in Canada nine jurisdictions 
and nine bodies of law. Of these, Quebec is a civil-law jurisdiction; the 
other eight are common-law jurisdictions. 

(a) Each provigce has its own system of courts, headed by a pro- 
vincial court of appeal and operating under provincial rules of procedure. 
The court system varies considerably from province to province, but 
the rules of procedure, being based on the English rules (with the ex- 
ception of Quebec), are fairly uniform. Each province has its own bar; 
from it are drawn the judges of the courts of the province; and only the 
members of that bar can, except by a special courtesy which is infre- 
quently extended, appear before those courts. The Dominion has no 
control over the provincial court-system, except in one unimportant 
particular—it appoints the judges of all but the minor courts. 

(b) Each province is a separate jurisdiction, just as distinct from the 
other provinces as England is from Scotland or Ireland. The law of one 
province is foreign law in all other provinces and its judgements foreign 
judgements. Each province is a separate unit for the purposes of bringing 
actions; and, subject to certain exceptions, a provincial court will deal 
only with disputes that have arisen within the borders of its own province. 

(c) Each province has its own body of law in force in the courts of 
the province. This body of law consists: as to statute law, of (i) one 
or two imperial statutes expressly made applicable to Canada, (ii) sta- 
tutes of the Dominion parliament, (iii) statutes of the provincial legis- 
lature; as to common law, of (i) the English law as of the date of intro- 
duction into the province, (ii) the decisions of the supreme court of 
Canada and the judicial committee of the privy council, (iii) the decisions 
of the courts of the province. 

(d) Nevertheless, no provincial court of appeal has the final say in 
settling questions arising on its own body of law. An appeal lies from 
each of them to two common courts of appeal—the supreme court of 
Canada and the judicial committee. 
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(2) Dominion statutes are enforced in the provincial courts. Although 
section 101 of the British North America Act, 1867, permits the Dominion 
to establish federal courts for the administration of federal laws, it has 
refrained from doing so and uses the existing system of courts in each 
province. The only federal court of first instance is the exchequer court 
—the business of this court, consisting as it does of admiralty cases, 
customs, excise, and Dominion income-tax cases, cases of claims against 
the Dominion government and, finally, patent and copyright cases, is 
highly specialized and does not impinge on the work done by the pro- 
vincial courts. 

A provincial court is not confined therefore to the decision of questions 
arising on its own body of law. A provincial court also decides questions 
arising under Dominion statutes, and, in so doing, the court treats the 
Dominion statute in the same way as it does one of the statutes of its own 
provincial legislature—as part of the law in force in the province. If 
the statute is within the powers of the legislature that passed it, the 
court must enforce it; if it is not, the court must disregard it. Criminal 
cases, divorce cases, bankruptcy cases, even the trying of election 
petitions relating to seats in the Dominion parliament—all of them 
Dominion subjects—can be, and invariably are, enforced in the pro- 
vincial courts. 


(3) There is no separate body of Dominion law, for there are no 
federal courts to enforce it: it exists only as a part of the law of each of 
the provinces. Furthermore, although there are statutes known as 
“Dominion statutes’’ because passed by the Dominion parliament, 
there is no such creature as ‘Dominion common law.” The fact that 
the parties to any litigation are ‘‘citizens”’ of different provinces does not 
divest a provincial court of its jurisdiction. Whatever the citizenship 
of the parties, and whatever the law applicable to the dispute, the case 
will always be decided in some provincial court and in accordance with 
the body of law in force in that province. 















II. Factors TENDING TO PRODUCE UNIFORMITY IN 
PROVINCIAL LAws—Common Law 





The common law of each of the provinces—other than Quebec, of 
course—is based on and developed in accordance with the decisions of 
the English courts. To a Canadian, “the common law’’ means not “‘a 
brooding omnipresence in the sky’”’ but “the common law of England,” 
the sum total of the English cases on law and equity. Two sets of factors, 
one legal, the other extra-legal, combine to produce this result. 


UnrForMiIty oF LAw IN A FEDERAL SYSTEM 


(1) Legal Factors 

(a) Reception of the English Law 

The law of each province rests on a base of actual English law. Into 
each province there has been introduced, either by statute or by a rule 
of British constitutional law, the English law, both common law and 
statute, as of a particular date. In Nova Scotia and New Brunswick, 
it is the English law of 1713, in Ontario, 1792, in the Prairie provinces, 
1870. If any rule of English law is obviously inapplicable, it is, it is said, 
to be treated as not introduced, but the courts have made little or no use 
of this loophole and have accepted without question such things as the 
feudal rules of real property and the English law of domicil with its 
wholly English assumptions. There are however, a few Canadian 
situations which have no parallel in England, e.g. adverse possession of 
wild lands, confusion of logs of different owners in a drive, and here, in 
the absence of English decisions, resort has perforce been had to American 
decisions, which are by no means uniform. 


(b) Common courts of appeal in the supreme court of Canada and the 
judicial committee 

Conflicts do sometimes arise on a point of common law between say, 
the law of Ontario and the law of the other provinces and between the 
law of Ontario and the law laid down in the English courts. Until the 
point has been decided by one of the common courts of appeal, the law 
of Ontario then differs from the law in the other provinces or in England 
and to that extent there may be said to be an ‘‘Ontario view”’ of it. In 
some departments of the law, e.g. fixtures, domicil, criminal negligence, 
the reforming zeal of the courts of the three Prairie provinces has from 
time to time produced a deliberate “western view.”” But this divergence 
of ‘‘views” is always temporary merely and only exists until such time 
as a ruling of either of the common courts of appeal decides which ‘‘view”’ 
is “right’’ and which is “wrong.” Conflict, or lack of uniformity, is 
therefore regarded, even in law schools, not, as in the United States, as a 
sign of grace but as pathological merely. Both the supreme court of 
Canada and the judicial committee regard the preservation of uniformity 
in common law as one of their chief duties. 

(i) The supreme court of Canada and uniformity: The supreme court 
of Canada is a federal court and, with a few minor exceptions, a court of 
appeal only. It is the “‘general court of appeal”’ envisaged by section 101 
of the British North America Act, 1867, and the right of appealing to it, 


*Travis Barker v. Read, [1923] 3 D.L.R. 927, per Anglin J, at p. 30 (supreme court 
of Canada). Cf. Re Simpson Estate, [1927] 4 D.L.R. 817 (Alberta court of appeal). 
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which is given by the federal Supreme Court Act, 1875, cannot be inter- 
fered with by provincial legislation. In civil cases, except where the 
amount in controversy exceeds $2,000, there is no appeal to it from a 
provincial court of appeal save by special leave of such provincial court, 
or, if it refuses leave, by special leave of the supreme court of Canada. 
Neither of these courts will grant leave to appeal unless the case ‘‘involves 
a matter of public interest or some important question of law or the con- 
struction of Imperial or Dominion statutes or a conflict of provincial and 
Dominion authority on questions of law applicable to the whole 
Dominion.’ In criminal cases, the decision of the provincial court of 
appeal is final except on a question of law upon which there has been 
dissent in the court of appeal or upon which the judgement of the court of 
appeal conflicts with the judgement of any other court of appeal in like 
cases.‘ 

In other words, the function of the supreme court of Canada is, as is 
shown by the express words of the Criminal Code and by the decisions 
of that court in civil cases, not to aid the litigant, or to correct the errors 
of provincial courts, but to secure uniformity of law in matters that 
concern the whole of Canada. The court hears about fifty provincial 


appeals every year, in the course of which it does actually settle a certain 
number of conflicts. 


(ii) The judicial committee and uniformity: The judicial committee 
is the common court of appeal for the Empire. The right of appealing 
to it in Canadian criminal cases was abolished in 1932.5 In civil cases, 
an appeal lies to it: (a) direct from a provincial court of appeal, by leave 
of that court in all cases where the amount in controversy exceeds a 
certain minimum (the amount varies from province to province but is 
always between $1,500 and $5,000);* (b) from the supreme court of 
Canada, whose decision is otherwise final,’ by special leave of the judicial 
committee. The judicial committee of the privy council does not wish 
to encourage such appeals from the supreme court, and will only grant 
special leave in a case involving some difficult question of law and 
affecting a matter of great importance and public interest. To what 
extent the appeal to the judicial committee actually aids in securing 
uniformity of law in Canada is now a question of some practical impor- 
tance, for some Canadians are in favour of doing away with the appeal 


*Doane v. Thomas, (1922] 3 W.W.R. 1117. 
‘Criminal Code, R.S.C. 1927, c. 36, ss. 1021, 1025. 

Criminal Code, s. 1024 (4). 

*N. Bentwich, Privy Council Practice (ed. 3, London, 1937), at pp. 29-35. 
7Supreme Court Act, R.S.C. 1927, c. 35, s. 54. 

‘Bentwich, Privy Council Practice, at p. 26. 





UNIFORMITY OF LAW IN A FEDERAL SYSTEM 357 


altogether, and, in 1940, the supreme court of Canada, by a majority, 
held valid a bill to amend the Supreme Court Act which did just that.® 


The number of conflicts in fact settled by the judicial committee is 
slight, for the number of provincial decisions in fact reviewed by it is 
trifling. Here are the figures for 1933-5: 1933, eleven, eight of them 
being appeals from the supreme court of Canada; 1934, twelve, two only 
being appeals from the supreme court of Canada; 1935, four, two of 
them being appeals from the supreme court of Canada."®° Those who 
are opposed to the appeal point to the small number of cases which 
actually go to the judicial committee. They cannot find in them any 
great contribution to the science of law and conclude that abolition of 
the appeal would not weaken the administration of justice in Canada." 
Supporters of it regard the number of appeals heard, and even the quality 
of the decisions, as more or less immaterial ; to them the appeal is valuable 
because ‘‘the potentiality of appeal to a common tribunal causes all courts 
below to accept its decisions as having binding authority.”"* In Canada, 
however, it should be noted, there is already one common court of appeal, 
the supreme court of Canada, and one is surely enough. 


(iii) Attitude of both courts to English decisions: Both the judicial 
committee and the supreme court of Canada regard English law as 
standard law and so tend to bring the law of the Canadian provinces into 
uniformity, not only with each other, but also with English law. The 
judicial committee does not, in general, encourage the citation or dis- 
cussion of supreme court cases; a fortiori it does not encourage the ci- 
tation of the decisions of provincial courts of appeal. In constitutional 
cases, it normally refers to its own decisions only; in common-law cases, 
it uses English authorities which are in no sense binding on Canadian 
courts and behaves in general as if it was an English court dealing with 
an English lawsuit.'"* The supreme court of Canada pays comparatively 
little attention to provincial decisions, and prefers to decide on the basis 
of English decisions, such as those of the English court of appeal, which 
are in no sense binding on it. 


The result of the existence of the common courts of appeal and of the 
deference paid by them to English decisions is therefore to continue the 


*Reference re Privy Council Appeals, [1940] 1 D.L.R. 289. 

F.C. Cronkite, ‘The Judicial Committee of the Privy Council” in 1 Saskatchewan 
Bar Review (1936), at p. 14. 

“Tbid, at p. 14. 

BE.g., R. T. E. Latham, “The Law and the Commonwealth” in Survey of British 
Commonwealth Affairs (Oxford, 1937), vol. I, p. 572. 

"See Sodeman v. Rex, [1936] 2 All E.R. 1138, and Vita Food Products v. Unus Ship- 
ping Co., [1939] A.C. 277. 
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uniformity of common'law upon which the eight separate bodies of law 
are based. 


(c) Stare decisis 


Every provincial court is bound to abide by the law laid down in 
(i), any decision of the judicial committee, wherever originating, for the 
judicial committee is the common court of appeal for the Empire;'* 
(ii) any decision of the house of lords for ‘‘that is the supreme tribunal 
to settle English law’’ ;" (iii) any decision of the supreme court of Canada 
not inconsistent with any decision of the judicial committee or the house 
of lords;'* (iv) any decision of its own provincial court of appeal. No 
other decisions—not even the decisions of the English court of appeal?!’ 
or the decisions of courts of appeal in sister provinces—are binding 
upon them. They are merely persuasive. There are, however, degrees 
of persuasiveness in practice ‘“‘The judgments of the English Courts, past 
and present, have practically a decisive force; while a strongly persuasive 
force is found in the judgments of the Irish Courts and of the Scottish 
Courts in cases in which the law of Scotland is the same as that of 
England. The decisions ...of the Courts in all our sister Provinces 
. .. are still more persuasive. Those of the Courts of many of the States 
of the American Union are also referred to not as at all binding but as 
showing what is thought by jurists using the same language and having 
the same legal concepts as ourselves. In the ultimate analysis, the Ontario 
lawyer will in most instances rely upon the English decisions and our own.’’'* 
In the result a provincial court of appeal is not legally bound to follow 
any Canadian decisions except those of the supreme court of Canada, 
and this court, as has been said, in practice relies on English law. It is 
legally bound to follow the decisions of the house of lords, an exclusively 
English court. It is legally bound to follow the decisions of the judicial 
committee—and this court generally behaves, as has been said, as if it 
were an English court. Finally, the decisions of every court in England, 
even those that are not legally binding on any Canadian court, are in 
practice treated as almost decisive. The rule of stare decisis, therefore, 


“See, however, Negro v. Pietro’'s Bread Co., (1933] 1 D.L.R. 490, and comments 
thereon in 11 Canadian Bar Review (1933), at pp. 281, 287. 

Robins v. National Trust Co., [1927] A.C. 515. 

“Stuart v. Bank of Montreal, (1909) 41 S.C.R. 516, at p. 548. 

Contrast, however, Robins v. National Trust Co., [1927] A.C. 515, with Trimble v. 
Hill, (1879) 5 App. Cas. 342, and see articles in 4 Canadian Bar Review (1926), at p. 289, 
and 11 Canadian Bar Review (1933), at pp. 281, 287. 

18The italics are ours, but the passage quoted is from an introduction by Riddell J.A., 
long a distinguished member of the Ontario court of appeal, to the first volume of the 
Canadian Encyclopaedic Digest (Ontario Edition). 
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by tying up the common law of each province with the law of England, 
tends to keep the provinces uniform with each other. 


(2) Extra-legal Factors 


What might be called the mechanical devices of a common court of 
appeal and the rule of stare decisis do very little directly to secure uni- 
formity between the common-law rules of the eight separate jurisdictions, 
and between those rules and the common law of England. The first 
does not operate at all except in the sixty or so cases a year appealed 
from the provincial courts. The second operates only in the compara- 
tively small number of cases actually litigated in the provincial courts 
and even there it does not bind the court to follow any decisions of a court 
inferior to the house of lords, the judicial committee, and the supreme 
court of Canada. Their indirect effect is immeasurably greater; for 
the practical certainty that the house of lords will in English cases follow 
the prevailing trend of the English court of appeal and even of English 
first instance decisions, and the fact that our common courts of appeal 
will do what the house of lords does, or will do, means that the whole 
body of English decisions is, talking practically, binding on every court 
in every province. But, the abolition of appeals to the judicial com- 
mittee and the abolition of the duty to follow the house of lords would 
not, it is submitted, result, at any rate in the short run, in the adoption 
by the supreme court of Canada of a distinctively Canadian jurispru- 
dence. To the ordinary Canadian practitioner, the common law of 
England is just as much his law, perhaps more so, than the common law 
of his own province. To look up a point of law, he turns first to Hals- 
bury’s Laws of England and to the English cases; he then searches the 
English text-books; then only does he turn to the Canadian cases and 
the Canadian digests. The reason for this is not sentiment but necessity. 
The volume of reported Canadian case law is small indeed, and what 
there is of it assumes a vast body of English law as its background. To 
fill in the gaps, even to understand them, the Canadian lawyer must go 
back to the English text-books and digests. This slender store was, 
until 1912—the date of the appearance of the Dominion-wide Dominion 
Law Reports—divided into nine separate sets of reports of the eight 
common-law provinces and the supreme court of Canada. There is no 
digest which summarizes all Canadian law. The Canadian Encyclopaedic 
Digest (Ontario Edition) and the Canadian Encyclopaedic Digest (Western 
Edition) neglect the Maritimes and do not in any case purport to be more 
than supplements to Halsbury. If finding Canadian case law is difficult, 
interpreting it is more difficult still: for Canadian texts are few. Prac- 
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titioners, provincial courts, and the supreme court of Canada are there- 
fore driven to make use of English cases, digests, and texts and, as a 
result, come to regard English law as their own. 

In matters of common law the situation stands thus: the judges and 
lawyers of each of the common-law provinces have in fact a habit of 
taking their common law from a single source—England—and the 
administration of that law is in fact supervised by a single authority— 
the supreme court of Canada. The centralization is perfect and the 
result is perfect uniformity. 


III. Factors TENDING TO PRoDUCE UNIFORMITY AMONG 
PROVINCIAL LAWsS—LEGISLATION 


As long as the law consisted mainly of common law, it automatically 
continued to be uniform throughout the eight common-law provinces of 
Canada. Whether it remained stationary or was developed by the 
judges to meet new conditions, perfect centralization produced perfect 
uniformity. There was always, however, even in the ordinary law which 
affects the lives and property of the ordinary man, sometimes called 
“private law,” a certain amount of statute law, and for the last twenty 
or thirty years the eight provincial legislatures have been pouring out 
statutes. Because legislation is now the accepted method of developing 
law to meet new conditions, they have been adapting the principles 
contained in the common law of nineteenth-century England to the 
conditions of twentieth-century Canada by means of such changes in 
private law as workmen’s compensation acts, motor vehicle acts, con- 
ditioned sales acts and the like; regulating business by such measures as 
public utilities acts, securities acts, fair wage acts, marketing acts and 
so forth; taxing by income tax acts, corporation tax acts and succession 
duty acts. This vast increase in provincial legislation threatens Cana- 
dian business with a host of provincial diversities of law, and uniformity 
of statute law is no less desirable than uniformity of common law. Who 
indeed, except a lawyer, recognizes or cares anything about the distinction 
between the two sorts of law? 

Once more the key to uniformity of law is centralization. What 
centralizing factors exist or have been devised in the field of legislation 
in Canada? Section 94 of the British North America Act, 1867, ex- 
pressly provides a means whereby the private law of the common-law 
provinces may, by act of the Dominion parliament, be rendered uniform, 
but it goes on to provide that ‘‘any Act of the Parliament of Canada 
making Provision for such Uniformity shall not have effect in any 
Province unless and until it is adopted and enacted as Law by the 
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Legislature thereof.’’ This means has never been used and the very 
existence of it has until recently been forgotten.'® Section 90 of the 
British North America Act, 1867, which empowers the Dominion 
government to disallow provincial legislation, could in theory be used to 
secure uniformity by disallowing all except uniform statutes on particular 
topics, but it has never been and is not likely to be used for this purpose. 
The political practice, which has developed since federation, of increasing 
tenderness for provincial rights has, in the field of legislation, stifled a 
centralizing power which, in the field of common law, still flourishes in 
the shape of the supreme court of Canada. Of the controls which have 
been described above in the field of common law, the legal factors—the 
common courts of appeal and the doctrine of stare decisis—have of course, 
no relevance to the output of provincial legislatures, but the extra-legal 
factor here re-appears in the legislative habit, which is discussed here- 
after, of adopting English statutes. To this unconscious unifying factor 
must be added two deliberate unifying controls—the reservation of 
subjects to the Dominion parliament and the conference of commissioners 
on the uniformity of legislation. 


(1) Reservation of Subjects to the Dominion Parliament 


(a) Subjects Reserved 


The wider the list of federal subjects, the more uniformity there will 
be in statute law. If the founding fathers of the Canadian constitution 
could have foreseen the growth of a national way of life and the develop- 
ment of national business, they would have wanted to make the federal 
list very wide. Under the British North America Acts, as they stand, 
most of the statute law that affects the ordinary citizen is in the hands 
of the provincial legislatures. However, there are exceptions, and the 
list of federal subjects is much wider in Canada than it is in the United 
States. Criminal law, bankruptcy, banking and bills of exchange are 
Dominion subjects, have actually been dealt with by the Dominion, and 
so are uniform throughout Canada, even in the civil-law province of 
Quebec. A company may incorporate either under Dominion charter 
or, if its business is to be purely within one province, under the laws of 
that province. In quantity of business done, Dominion companies 
exceed the provincial; in number, however, provincial companies far 
exceed those of the Dominion. In practice, it is with provincial com- 
panies that the average lawyer is concerned, but, sad to say, the pro- 
vincial company statutes are far from uniform. Marriage and divorce 


19See F. R. Scott, ‘Section 94 of the B.N.A. Act” in 20 Canadian Bar Review (1942), 
at pp. 525 ff. 
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is also a Dominion subject but, because the matter is controversial and 
regarded as one for local settlement, the Dominion does not exercise its 
powers except upon the request of a province concerned, and the marriage 
laws are therefore diverse and confusing. One can only regret that the 
founding fathers did not make the list wider, for to widen it now is to 
invite the charge of laying rude hands on the sacred constitution. Poten- 
tially an ideal method of securing uniformity over a larger range of 
topics, it is therefore in practice utterly useless and we must rest content 
with the list which we have. 


(b) Interpretation 

Although a provincial court does not normally regard the decisions 
of a court of appeal in a sister province as binding on it, it recognizes a 
duty to give a uniform interpretation to Dominion statutes and to that 
end follows the interpretation given to them by the highest courts of 
the other provinces, even though there may be reasons for not agreeing 
with it—for ‘‘the law is in fact the same in all the Provinces and .. . it 
is unseemly for the Courts to declare it is not so, where there is a higher 
court that can correct any error with propriety and Parliament is equally 
able to do so.’"*® This rule does not apply where the other decision is 
“clearly wrong’’ and there are, therefore, some sections in Dominion 
statutes on which provincial interpretations are not uniform.” In 
criminal matters the departments of the provincial attorneys-general and 
the committee of the Canadian Bar Association on criminal law are in 
constant touch with the department of justice at Ottawa and nearly 
every year the Dominion parliament passes an act amending some 
sections of the Criminal Code. 


(2) Adopting Statutes from England and from Other Provinces 

(a) Adoption 

A possible substitute for a wider federal list is a habit of adopting 
statutes from a common source. It has already been noted that we owe 
our uniformity of common law not merely to the centralized machinery 
of common courts of appeal but also to a habit of lawyers namely, the 
habit of looking to England for their law, which has an incidentally 
centralizing effect. In the field of common law, this habit is so uncon- 
scious that it has acquired a binding force. A similar habit, though not 
a binding one, may be observed in the more self-conscious process of 


Re Peters, [1937] 2 D.L.R. 786. 


“E.g. in the Criminal Code, s. 669, “before a magistrate,” and s. 951, “included 
offence.” 
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legislation. Many of the basic statutes dealing with private law have 
been taken over from England and enacted almost word for word 
into the law of most of the provinces, e.g. the Sale of Goods Act, the 
Wills Act, the Limitations Act. Still more of them have been re-enacted 
in a consolidated form and in slightly changed language, e.g. the Statute 
of Frauds, statutes relating to intestate succession. There is even a 
marked tendency to copy contemporary English legislation, e.g. the 
Companies Act, 1929. In the case of provincial legislation which has 
no counterpart in England, e.g. legislation relating to mechanics liens, 
testator’s dependents’ relief, the provinces have borrowed freely from 
one another and, in many instances, every one of the provincial acts 
can be traced ultimately to some common source, e.g. in the case of 
mechanics liens to New York, and in the case of testator’s dependents’ 
relief to New Zealand. The result has been that we have, in a certain 
limited sense, a “‘common law of legislation’’ in Canada. But “in a 
certain limited sense’’ only—for the sources are too diverse and the 
individual adaptations too extensive to result in any great degree of 
uniformity. Therein lies the difference between the common-law habit 
and the legislative habit—the common law is taken over from one source 
only and taken over as it stands—and this difference is vital in any 
method of securing uniformity. 


(b) Interpretation 
When a statutory provision of another jurisdiction is enacted into 


the law of a province, the provincial courts adopt the interpretation 
placed upon it by the courts of the other jurisdiction before the date 
when it was taken over;” they do not adopt the interpretations given 
subsequent to that date, although they give great weight to them.” To 
subsequent interpretations given by the legislature of the other province 
they pay no attention at all.** These rules of interpretation do not, it 
is clear, tend to preserve any original uniformity. 


(3) Adopting Model Uniform Acts 


The question presents itself, why should we not take advantage of 
this existing habit, give it the precision it lacks and render it binding by 
agreement among the provinces? This is the underlying idea of the 
Conference of Commissioners on Uniformity of Legislation in Canada. 
The conference exists for the purpose of securing uniformity of legislation 
relating to private and, in particular, commercial law. It drafts model 

"Ward v. Serrell, (1910) 3 Alta L.R. 138. 


%3 McMillan v. Pierce, (1917) 37 D.L.R. 242. 
*“Degau v. Morrison, [1938] 4 D.L.R. 353. 
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acts in the hope that they will be adopted as they stand by every com- 
mon-law province in Canada and inserts in each model statute a clause 
requiring courts to give a uniform interpretation to its provisions. Once 
again the two pre-requisites of uniformity—centralization in the making 
of law and centralization in the interpretation of law—crop up. 

The conference consists of representatives from each of the common- 
law provinces and representatives of the Dominion government. They 
all have a legal training and, apart from the legislative counsel from each 
province, they are all lawyers in private practice. They are appointed 
by and receive their travelling expenses from the governments concerned, 
but neither they nor the conference itself have any official standing nor 
any power to bind any of the provinces. In every year except one since 
1918, they have met in annual conference for five days in the month of 
August. Their main work, however—the selection of likely topics, the 
consultation with provincial attorneys-general, practising lawyers and 
business men and the preparation of draft acts for discussion by the 
conference—is carried on during the year by individual commissioners 
nominated by the conference. 

It is obvious that this machinery is only a second best. How much 
more satisfactory it would be to extend the list of Dominion subjects, 
or to use the Dominion’s power of disallowance as a lever to secure the 
co-operation of the provinces—but these are dreams that leave out 
history and practical politics. For there is one grave obstacle to the 
success of this device for securing uniformity. No province is obliged 
to adopt any of the model statutes drafted by it. Unless all of the eight 
provincial governments co-operate voluntarily, all the labour spent on 
a model act has gone for nothing. This means, in practice, that a 
conference of experts must do its best at being a conference of politicians. 
Before it begins work at all, it must induce each of eight governments to 
recognize in principle the desirability of replacing its present legislation 
with something devised and drafted by outsiders. After it has finished 
the act, it must induce each of eight governments to enact the uniform 
act into law without change. Unless all of them do so, there is no real 
uniformity. 

This fundamental difficulty must always be borne in mind when 
assessing the success of the conference. It explains the narrow range 
covered by the model acts which the conference has adopted. There is 
not a taxing or a regulatory act among them. Of course tax laws ought 
to be uniform. If they are not, the inevitable result is complexity, 
discrimination, and sometimes double taxation, but provincial govern- 
ments are in desperate need of revenue and, far from being willing to 
co-operate, they actually compete with each other, with the Dominion 
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and the British North America Act for their share of the taxpayer’s 
dollar. Of course regulatory legislation ought to be uniform. If it is 
not, some of it cannot be put into force at all and the rest of it, by its 
diversity, gives unnecessary jobs and fees to the lawyers of every national 
business. But this is a matter of high policy upon which each province 
feels that it is entitled, by the traditions of federalism, to take its own 
independent line. It also explains why in the tiny and wholly non- 
controversial field to which the conference has usually devoted itself— 
ironing out minor variations in statutes that are substantially common 
to all provinces—it has met with its greatest success, and why in its 
occasional incursions into a mild variety of law reform, e.g. the model 
acts dealing with contributory negligence and foreign judgements, it has 
run into difficulties. 

What, then, has the conference achieved? Its greatest success is in 
insurance law. The acts relating to fire and life insurance were drafted 
by it and are in force in all common-law provinces; but here, and this is 
very significant, they acted in collaboration with the Association of 
Superintendents of Insurance of the Provinces of Canada, a semi- 
official body with persuasive powers over provincial governments, for it 
consists of the government insurance-supervising officials of the several 
provinces. The Automobile Insurance Act, another uniform act, is the 
product of the superintendents of insurance alone. Outside the field of 
insurance, the labours of the conference have been out of all proportion 
to the amount of uniformity in fact achieved. During the twenty-four 
year period of its active existence, the conference has produced twenty- 
one other model acts of which the following have been adopted in four or 
more provinces: legitimation, bulk sales, warehousemen’s lien, reciprocal 
enforcement of judgements, intestate succession, assignment of book 
debts, conditional sales, bills of sale. The other statutes have not been 
widely adopted, although it is often suggested that their effect on pro- 
vincial legislation may have been greater than at first sight appears. At 
present, the conference has run out of the wholly non-controversial 
material in which it has met with its greatest success and has before it a 
few measures of mild law reform, viz. evidence, interpretation, central 
registration of liens on motor vehicles, the rights of the owner of a 
chattel after it has been affixed to land.® 


*For a table showing model acts adopted by the conference and by the various 
provinces, see Proceedings of the Canadian Bar Association (1941), at p. 260. Further 
reference made be made to the annual reports made by the conference to the Canadian 
Bar Association. See also a note on the conference by its present secretary, E. H. Silk, 
K.C., in 5 University of Toronto Law Journal (1942), at p. 161. 
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IV. DEGREE OF RECOGNITION ACCORDED BY THE CouRTS OF ONE 
PROVINCE TO THE COURTS AND THE LAW OF ANOTHER PROVINCE 


In this matter, the situation in Canada is most unsatisfactory. 
Because each province is a separate law district and has its own separate 
body of law, the principles of the conflict of laws require it to treat the 
courts and the law of its sister provinces as if they were as foreign to it 
as French courts and French law are to Englishmen. Where business 


and pleasure do not take account of provincial boundaries, the result is 
confusion and unreality. 


(1) The Results of treating the Courts of a Sister Province as 
Foreign Courts—with Statutory Mitigations thereof 

The judgement of a court of one province is not effective in any other 
province without some further proceeding. In two of the provinces, it 
must be sued on and, in one of those, Nova Scotia, the defendant may, 
under certain circumstances, defend on the merits. In the remaining 
seven provinces, where the uniform Reciprocal Enforcement of Judg- 
ments Act, or its equivalent, is in force, it requires registration. In all 
the provinces, the class of cases with which a provincial court will itself 
undertake to deal is considerably wider than the class of cases with 
which it will permit a court in a sister province to deal. The petitioner 
for a divorce must resort to the courts of the husband’s domicil, and 
domicil itself is a vague and unreal conception in Canada. In 1930, 
however, Dominion legislation made an exception in favour of women 
petitioners who had also been deserted by their husbands by providing 
that they might resort to the courts of the domicil of the husband 
immediately prior to the desertion. The estate of a deceased person 
must in strict law go through administration proceedings and must in 
fact pay succession duties in every province in which a piece of its 
property is situate, whether actually or notionally. The practice of 
incorporating oneself to avoid multiple administrations and multiple 
succession duties is on the increase. Even in criminal cases, where the 
law and the procedure, being contained in a Dominion statute, are uni- 
form throughout Canada, proceedings cannot be instituted—even a 
warrant against any accused person cannot be sworn—except in the 
province where the offence is alleged to have been committed. 


(2) The Results of treating the Law of a Sister Province as 
Foreign Law—with Statutory Mitigations thereof 
Unless so authorized by statute, the courts of one province do not 
judicially know the law of any one of the other provinces. If either of 
the parties to a case wishes to rely upon the applicable law of another — 
province, he must plead it and go on to prove it by putting a lawyer from 
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that province on the stand. If he does not, his rights will, in general, be 
determined by the law of the province in which the case is brought. As 
to statute law, however, some provinces have statutes which permit it 
to be proved by the production of a printed copy, variously authenti- 
cated, and so construed by the court.2* As to common law, only Mani- 
toba, Saskatchewan and British Columbia permit their courts to dispense 
with formal proof of it and discover it for themselves from the cases.?’ 
The British Law Ascertainment Act, 1859, an imperial act in force in 
Canada, does indeed provide for referring the stated facts to a superior 
court of any other part of the British dominions for its opinion as to the 
law applicable thereto—a superior if dilatory and expensive process— 
but the act has been very little used, even the Annual Practice being 
almost silent on it, and it is safe to say that it is practically a dead letter.”* 
Fortunately, however, the rule against giving effect to the applicable 
law of a sister province, unless it is pleaded and proved, looks more un- 
satisfactory on paper than it really is in action. Anomalous as the 
situation is, it does not, except as between Quebec and the common-law 
provinces, give rise to serious hardship. Since the common-law rules 
are almost uniform throughout Canada, the applicable ‘‘foreign’’ law 
will but rarely differ from the law of the court which is trying the case. 
The statutory rules do differ, but they can, in most provinces, be proved 
by the production of a printed copy and be easily construed by the court. 
As between Quebec and the common-law provinces—and Montreal is 
the headquarters of much of the business and finance in Canada—the 
hardship is real, but even here the failure to prove, though not to plead, 
the law of the sister province may be cured by an appeal either to the 
supreme court of Canada or the judicial committee for as common 
courts of appeal they take judicial notice, and so need no proof, of the 
laws of any of the Canadian provinces.*® However, because the civil 
law of Quebec is in a very real sense “foreign’’ to the common-law 
lawyers of the other provinces, the rule requiring it to be pleaded and 
proved by an expert in that system is probably more sensible than the 
highly anomalous rule permitting the common court of appeal to take 
judicial notice of it. 
Dalhousie University Law School. Jou "Wiss 


*W.S. Johnson, The Conflict of Laws, with Special Reference to the Law of the Province 
of Quebec (3 vols., Montreal, 1933-7), vol. I, at pp. 37-9. 

*"Tbid., at pp. 39-40. 

*8See A. V. Dicey, A Digest of the Law of England with Reference to the Conflict of Laws 
(ed. 5, London, 1932), at p. 862. 

2*Logan v. Lee, (1907) 39 S.C.R. 311; Canadian Steamship Co. v. Watson, [1939] 
1 D.L.R. 273; and see A. Chase-Casgrain, “Proof of Foreign and Extra-provincial 
Laws—Anomalies” in 3 Canadian Bar Review (1925), at p. 240. 





THE RATIONALE OF IMPUTED NEGLIGENCE 


N an earlier study’ I sought to lay bare the essential nature of the 

common-law contributory negligence bar and our escape from it by 
means of the protean “last clear chance doctrine,” and in the light of that 
analysis to recommend that the whole muddle be discarded in favour of 
the apportionment of the damages in proportion to the faults of the negligent 
actors. 

This study will approach the general subject of contributory negligence 
from a different angle. It will assume that a plaintiff’s negligence places 
him under some disability with respect to recovery against a defendant 
who has negligently harmed him, and will inquire to what extent some 
third party’s negligence which, together with that of the defendant, causes 
the plaintiff harm, places the plaintiff under the same disability. as his own 
contributory negligence would have placed him in the same jurisdiction. 
Such a generalized treatment of the topic is adopted because the question 
of whether or not some third party’s negligence should be imputed to the 
plaintiff is distinct from the problem of the effect of that negligence when 
imputed, although as a matter of fact less injustice is done to such a 
plaintiff in a jurisdiction which treats contributory negligence merely as a 
ground for proportionate reduction of the damages recoverable, than is 
done in a jurisdiction which treats it as an absolute bar. 

The cases in which the plaintiff has been harmed by the combined 
negligent acts of the defendant and some third party are roughly divisible 
into two main categories. In the first, the plaintiff stands in no relation- 
ship to the negligent third party. In this class of cases the plaintiff is 
under no disability and his recovery depends upon whether the third 
person’s negligent act was or was not within the normal risks created by 
the defendant’s negligent act. Cases raising this problem (usually indexed 
under the heading “causation”) are not within the scope of this study. 
In the second class of cases, the third party’s negligent act is clearly within 
the risks to the plaintiff created by the defendant’s negligent act, but the 
plaintiff nevertheless may be under a disability because of his relationship 
to that third party. 

He (the plaintiff) may be (i) a passenger in a negligently operated 
vehicle, (ii) a child of tender years whose custodian has negligently exposed 
him to risks of harm from the defendant’s negligent activity, (iii) a spouse 


1M. MacIntyre, “The Rationale of Last Clear Chance” in 53 Harvard Low Review 
(1940), at pp. 1225 ff.; 18 Canadian Bar Review (1940), at pp. 665 ff. 
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whose spouse has negligently exposed him or her to risks of harm from 
the defendant’s negligent activity, (iv) a master whose person or property 
has been negligently exposed by his servant to risks of harm from the 
defendant’s negligent activity, (v) a parent or husband suing to recover 
for loss of services and/or medical expenses incurred on behalf of a 
negligent child or wife, (vi) a bailor whose bailee has negligently exposed 
the chattel to risks of harm from the defendant’s negligent activity, (vii) a 
motor-car owner whose bailee has been negligent as in (vi), (viii) an 
executor or administrator suing on behalf of dependents under Lord 
Campbell’s (Fatal Accidents) Act. 

In all of these instances the law has imputed, or does today in some 
jurisdictions impute, to the plaintiff the negligence of the third party so as 
to place him under the same disability as his own contributory negligence 
would place him in the same jurisdiction. In my opinion in all these 
instances with the exception of the fourth, this is wrong and results from 
an incomplete analysis of the interests involved. I propose to discuss the 
eight instances in the order named for the purpose of showing how the 
law came to be what it is, and why I think that it should be changed. This 
is a criticism, not a collection of existing law, and no attempt is made to 
multiply specific rulings. Nevertheless the propositions stated will, except 
where specifically noted as local peculiarities, indicate the law in most 
common-law jurisdictions today. 

Cases (i), (ii), and (iii) (the passenger, the child, and the spouse) 
may be conveniently discussed under the one general treatment. With 
respect to the passenger in a negligently operated vehicle the trouble began 
with Thorogood v. Bryan.* This decision, which identified the passenger 
with the driver of a public conveyance so as to bar his action against a 
rival conveyance in a case in which both drivers were negligent, was 
universally condemned by the profession and deliberately overruled by the 
court of appeal in 1877. The only attempt at reason in the Thorogood 
Case was a statement that the passenger had selected the omnibus in which 
he was riding, but the emotional attitude which led the court to its con- 
clusion was its feeling that it was arbitrary and unfair on the part of the 
plaintiff to elect to visit all the consequences of the dual fault on the one 
omnibus, when the other had accepted him as a passenger and was paid 
to carry him safely. To understand this case we should add to this the 
knowledge that the common law allowed no contribution between tort- 
feasors, and that to many minds the idea that there may be recovery against 
alternative defendants for the same harm is not easily grasped. If the 

2(1849) 8 C.B. 115. 

®The Bernina, (1887) 12 P.D. 58 C.A. 
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typical common-law lawyer was wont to postulate that for every wrong 
there was a remedy, he was just as likely to postulate that there should be 
not more than one remedy for every wrong. 

By the time of The Bernina that emotional undercurrent had weakened, 
and it was to be hoped that Thorogood v. Bryan had been buried forever, 
although it had left issue which survived The Bernina. Even that line 
has now run out, but its history must be recalled because all manifestations 
of the doctrine of identification have common features and these frequently 
recur. In Waite v. The North Eastern Railway, the plaintiff, an infant 
of five, was injured by the negligence of the defendant and the plaintiff's 
grandmother, in whose company the child was crossing a track to board 
a train. The members of two appellate courts were unanimous in setting 
aside the plaintiff's verdict obtained at the trial. All opinions identify the 
child with its grandmother. There were resemblances and differences both 
superficial and profound between this case and Thorogood v. Bryan, but the 
court was already uneasy about that case and it could not follow it if it 
would, because it could not say that the child had selected its grandmother 
and must therefore take the risks of her negligence. The reasoning is, 
however, none the less bold. Lord Campbell reached his conclusion on 
the ground of an implied term in the grandmother’s contract (ticket). Chief 
Justice Cockburn found the implied contract, upon which identification was 
predicated, in the child’s half-fare ticket, and Chief Baron Pollock found 
it in the contract made by the grandmother on behalf of the child, thereby 
straddling the two earlier judgements. Some strong inarticulate desire to 
reach a result must have induced these learned judges to construct such 
palpable fictions, and we can find its basis in the reasons for judgement 
offered by Williams and Crowder JJ., who simply state that it is unthink- 
able that a child should recover in a case in which his parent, in whose 
care the child was, would be barred by contributory negligence. I shall 
explain what lies behind the epithet “unthinkable” in a moment. In the 
meantime it should be noted that this case survived until 1932, when in 
Oliver v. Birmingham and Midland Omnibus Company,’ a divisional court 
refused to follow it. There were, it is true, in the Oliver Case no contracts 
into which could be injected implied terms, but the court clearly regarded 
the Waite Case as unacceptable. 

These three cases span three-fourths of a century. They start with 
identification in an extreme form and they end with its repudiation. That 
trend is, I think, significant. Thorogood v. Bryan never was firmly estab- 
lished, and the type of incomplete analysis which led to it is rare today. 


4(1858) E. Bl. & El. 719 Ex. Ch. 
5[1933] 1 K.B. 35 (Div. Ct.). 
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As a general principle it is unlikely to give further trouble. The Waite 
Case stood on an entirely different ground, and that was an incomplete 
recognition of the separate individuality or personality of the child in charge 
of an adult member of its family. The arguments made by Williams and 
Crowder JJ. show this clearly. A child in its parent’s arms is regarded by 
them as something between the property of the parent and the parent’s alter 
ego, not as a distinct person with interests of its own to be protected. While 
this failure to recognize the separate interests of the child has ceased to be a 
stumbling block since the Oliver Case, a similar failure persists in cases 
(v) and (viii), as I shall endeavour to show later. 

But the Ontario legislature has recently exhumed Thorogood v. Bryan 
in so far as it applies to gratuitous passengers in motor cars, and has added 
a new hazard to marriage by imputing the negligence of spouses to each 
other so as to place each under a vicarious disability with respect to harms 
resulting from the combined negligence of the other spouse and a third 
party.® 

History will hélp us to understand, though not to forgive, this legislative 
blunder. It was clear at common law that a gratuitous passenger could 
recover damages from his negligent host.’ But the legislature, yielding to 
pressure which made two arguments—(1) hardship on a generous driver, 
and (2) (the real one), that the action provided a fruitful field for collusive 
suits against the driver’s insurer—abrogated that common-law right of 
action.* In the meantime the Tortfeasors Contribution Act® had been 
enacted, and under it had arisen the case of Macklin v. Young.’® In this 
case, a wife was injured in a collision caused by the negligent driving of her 





®R.S.O. 1937, c. 115 (The Negligence Act) s. 2, ss. 1 integrates legislation pro- 
viding for apportionment of the damages in proportion to the faults of the parties 
in contributory negligence cases and tortfeasors contribution legislation. Ss. 2 identi- 
fies a gratuitous passenger with his host in respect of the gratuitous passenger’s action 
against strangers and ss. 3 in general terms identifies a spouse with his or her spouse 
who has been negligent. The section consolidates earlier legislation passed at different 
times and contains an interesting conceptual mélange. Ss. 1 provides for apportion- 
ment of the damages in proportion to the degree of the faults of the negligent parties, 
and ss. 2 and ss. 3 provide for diminution of the damages in proportion to the degree 
of causality of the acts of the negligent actors. That there can be degrees within the 
relational category which we call causation is nonsense, and greater cause can mean 
nothing other than greater fault in this connexion. The courts may discover this in 
their attempts to apply this section, and when they do, that will be the end of 
“last clear chance.” 

7Armand v. Carr, [1926] S.C.R. 575; [1926] 3 D.L.R. 52. 

8Statutes of Ontario (1935), c. 26, s. 2. 

*Statutes of Ontario (1930), c. 27. 

10/1933] S.C.R. 603. 
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husband and X, the driver of another car. The wife recovered in full 
against X, and X was denied contribution against her husband on the 
ground that since a wife cannot sue her husband for that kind of a tort, 
there was no basic common liability upon which the Tortfeasors Contribu- 
tion Act could operate. The conceptualism of this case is equally applicable 
to gratuitous passengers after 1935. The Ontario legislature felt called 
upon to do something about this ingenious paradox. Instead of doing the 
sensible thing and abrogating the third parties’ technical difficulties, it 
identified the gratuitous passenger with the negligent host, and the innocent 
spouse with the negligent spouse. Except with respect to actions for the 
benefit of dependent children under the Fatal Accidents Act, this identifica- 
tion is not of great practical importance to spouses, but it tends toward 
outlawry with respect to a gratuitous passenger. Abrogating the third 
parties’ technical difficulties would have given reasonable protection to all 
interests involved. It could, however, be regarded as allowing the gratuitous 
passenger indirect recovery against his host, and this the Ontario legislature 
seems to have desired to prevent at all costs. The identification effected by 
sub-section (2) of the Act overshoots the legitimate argument of the 
insurance companies, because by hypothesis the evidence leading to the 
finding that the host was negligent and to what extent will be led by the 
third party, and will not consist of the admissions or half-hearted denials 
of a co-operative host. The Ontario legislature chose the worst of 
three possible rules. It would have been better to have left the third 
party defendant to bear the whole burden, as in the days before the Tort- 
feasors Contribution Act. After all, he has negligently harmed the 
gratuitous passenger in the other car, and there is no particular reason why 
he should get a windfall because somebody else has also negligently harmed 
the same plaintiff. It is hard on a tortfeasor when his fellow tortfeasor 
is insolvent, but our recent conversion to contribution between tortfeasors 
has not led us into the error of. denying a plaintiff full recovery against 
a solvent tortfeasor just because another tortfeasor liable for the same 
damage is insolvent. Most of the Canadian provinces have, and many 
states in the United States may soon have, all of the ingredients of the 
dilemma which gave rise to the Ontario legislation. For the reasons 
above stated, it is to be hoped that that example is not widely followed. 
Next is the case of a master (iv) whose person or property has been 
negligently exposed by his servant to risks of harm from the defendant’s 
negligent activity. This class of cases is different from those previously 
discussed, or to be discussed. It has been selected for fourth place because 
(v) is a misapplication of its principle, and (vii) is a recent imitation of 
it which makes it necessary to discuss (vii) as a separate instance of (vi). 
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From vicarious liability to vicarious disability through the question-begging, 
thought-stifling fiction Qui facit per alium facit per se was inevitable, man’s 
thinking processes being what they are. A master is liable to innocent 
third parties for the torts of his servant, because he has sponsored the 
statistically dangerous activity of a relatively insolvent person. The knowl- 
edge that business is done through servants and that the master makes a 
profit out of his servant’s activity and can usually shift the loss to the 
public helped us to overcome our squedmishness about imposing liability 
upon a man who is free from fault or a corporation which can act in no 
other way than through servants. Are the economic reasons which induce 
the law to compel the master to make good the damage to innocent third 
parties strong enough to induce the law to exempt negligent third parties 
from normal liability for damage which they have caused on the ground 
that the negligence of the plaintiff’s servant was also a cause of that damage? 
I am not at all satisfied that the same rationale is applicable or that our 
existing law in this respect has anything more impressive in its ancestry 
than the fiction of identification. It should not be forgotten that masters’ 
liability avoids the legal stultification of having no one who as a practical 
matter is suable for harms negligently caused by a servant, and that this 
consideration is not operative with respect to the master’s disability. But 
it may be too late to do anything about this doctrine now, and if we did 
not place the master under a disability the distinction between the: physical 
damage harms which the servant by his negligence inflicts upon strangers 
and the legal damage harms which he would inflict upon them would be 
difficult to justify ; but this difficulty may lie in the fact that we are possessed 
by the fiction of identification which we have taken for reality, and not 
in the fact that we have consciously decided that the master should bear 
all risks of his servant’s activity including the risks of harm to the master 
as well as the risks of harm to strangers. 

I now consider the case of a parent or husband suing to recover for 
loss of services and/or medical expenses incurred on behalf of a negligent 
child or wife. As might have been expected, the cases have proceeded on 
a master-and-servant analogy. That analogy attributed the acts of the 
negligent child’ or wife’? to the “master.” This analogy (except when 
the activity is in the course of employment) is invoked only when the 
wind is in one quarter. That is, the parent is not made liable to the third 
party by reason of his “servant’s” negligence, and neither is the husband 
(apart from procedural relics unremoved by misinterpretation of the 


11M cKitterick v. Byers, (1925) 58 O.L.R. 158. 
12Knowleton v. Hydro Electric Power Commission, (1925) 58 O.L.R. 80. 
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Married Women’s Property Acts, and in those cases not on a master-and- 
servant theory ).'* 

It does not follow from the premises that a parent suing for loss of 
services must prove that services were lost, and that the acts of a servant 
are attributed to the master, that a parent suing for loss of services should 
have the negligence of the child attributed to him or that (to express the 
same thought in the usual analysis-avoiding fashion) the parent’s action 
is derivative through or dependent upon the child’s; and yet this is the 
result in practically all common-law jurisdictions.** Courts reaching this 
result have completely passed over an essential step in the reasoning process 
and that step is: was the child acting as a servant at the time that the 
child negligently exposed himself? Technically that step is essential. I 
have yet to see it taken. It could be said that the child was giving himself 
pleasure when he was coasting down hill on his sled, and that since it 
was his father’s duty to give his child pleasure, the child was acting as 
his father’s servant in giving himself pleasure. But no one. who cared 
what he said would make such a statement, and there would not be the 
same temptations as led to some of the more extreme statements of the 
family-car doctrine. 

As a matter of fact the social philosophical temptation might point in 
the other direction. When a master employs a servant in his business for 
profit, it is, as explained above, consonant with our economic morality 
to impose upon the master the risks of harms caused by the servant's 
negligent activity. But the rationale of respondeat superior has no applica- 
tion whatever to the business of raising a child or keeping a wife. These 
activities are not gainful occupations, nor can an occasional loss be insured 
against out of an increased price to the public. The existing law has 
nothing to justify it except the incomplete technical analysis to which 
attention has just been directed, and an incomplete juristic analysis to which 
I wish to direct attention for a moment. In discussing Waite v. The North 
Eastern Railway, I suggested that the child had been identified with the 
adult in whose custody it was because of a failure to recognize the child’s 
separate personality and separate interests which claimed protection. This 
is the Waite Case in reverse. The parent’s separate interests are not clearly 


13For example, Edwards v. Porter, [1925] A.C. I; Davidson v. Schuster, [1936] 
1 W.W.R. 45, [1936] 1 D.L.R. 560 (Sask. C.A.). Contra: Quinn vy. Beales, [1924] 
3 W.W.R. 337, [1924] 4 D.L.R. 635 (Alta. C.A.). 

14See Restatement, Torts (1934), s. 494: “The plaintiff is barred from recovery 
for an invasion of his legally protected interest in the health of a life of a third 
person which results from the harm or death of such third person, if such third person 
was guilty of contributory negligence which would have barred his own recovery.” 
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set off and hence are not protected. This appears on the surface in a 
loose use of a master-and-servant analogy, but fundamentally it proceeds 
from an unconscious identification of the parent and child or husband and 
wife as a single economic unit. 

There is some hope in the Canadian provinces that this general result 
may be reversed by judicial decision at least to the extent of allowing the 
parent or husband recovery for medical expenses incurred on account of a 
negligent child or wife. When McLaughlin v. Long was in the New 
Brunswick court of appeal,'* the contributory negligence of the plaintiff's 
son was attributed to his father (thereby, under the apportionment statute, 
reducing the father’s recovery for medical expenses pro tanto). The 
supreme court of Canada,’* disposing of the case on other grounds, expressed 
some doubt that a parent’s claim for medical expenses should be tied to 
the child’s right of recovery, and refused to approve or disapprove that 
view of the law. This gave the majority of the Manitoba court of appeal, 
in the case of Wasney v. Jurassky,‘" the opportunity to treat a parent’s 
claim for medical expenses as unaffected by the contributory negligence of 
the child on whose behalf the expenses were incurred. 

Next is the case of the bailor (vi) whose bailee has negligently exposed 
the chattel to risks of harm from the defendant’s negligent activity. The 
bailor’s remedy has in the past been clouded by the history of the common- 
law possessory actions, and by the fact that the bailee still has power to 
sue third parties and merge his bailor’s cause of action in a judgement. 
These difficulties have been recently surmounted."* If this is not clear in 
some jurisdictions it is in process of clearing. The Restatement’® states con- 
fidently that the contributory negligence of a bailee of a chattel does not bar 
the bailor from recovery. There is therefore no need to discuss the matter 
at length, but only to call attention to the fact that this is a recent 
achievement. 

When the chattel bailed is a motor car (vii), the matter has been badly 
mauled by legislation designed to render the owner liable to innocent third 
parties for harms which the bailee has done to them. Alberta,”° British 
Columbia,” Manitoba,?”, and Prince Edward Island** have achieved what 

15[1925] 3 D.L.R. 918 (C.A.N.B.). 16(1927] S.C.R. 303. 

17[1933] 1 W.W.R. 155; [1933] 1 D.L.R. 616 (C.A. Man.). 

18W ellwood v. King, [1921] 2 Ir. R. 274 (C.A.) ; Krahn v. Beil, [1930] 2 W.W.R. 

; [1930] 4 D.L.R. 480 (Sask. C.A.). 

19Restatement, Torts (1934), $489. 

20Statutes of Alberta (1933) c. 48, s. 5. 

21Statutes of British Columbia (1937), c. 54, s. 11. 

22Revised Statutes of Manitoba (1940), c. 93, s. 81. 

28Statutes of Prince Edward Island (1935), c. 2, s. 65. 
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is probably the most inescapable statement of an unfortunate result by 
adopting the technique of creating an irrebuttable presumption that the 
driver is a servant or agent of the owner irrebuttably deemed to be driving 
in the course of his employment. Thus the motor-car-owner’s liability 
legislation not only accomplishes its purpose of. imposing on the owner 
a liability for the consequences of his bailee’s negligent driving, but it 
also places him under a disability should he attempt to recover for damages 
to his car (and I suppose its contents) in an action against a third-party 
tortfeasor who has negligently collided with his car negligently driven 
by his bailee. 

Suppose that the owner lends a bailee his car and his shotgun, the 
bailee driving negligently collides with C who is driving negligently. Under 
these enactments the owner is barred by the bailee’s negligence in an action 
against C for damage to his car and also for damage to his shotgun if 
it happened to be in the car at the time of the collision. But if the bailee 
had parked the owner’s car and was walking negligently across the street 
carrying the owner’s shotgun, and C negligently ran him down, damaging 
the owner’s shotgun, the owner could recover against either the bailee or 
C for damage to the shotgun. Similarly, if when the bailee negligently 
collides with the negligent C, he (the bailee) is driving his own car and 
the owner’s shotgun is in it, the owner may recover from either the bailee 
or C for damage to the shotgun. Suppose that the bailee with the owner’s 
borrowed shotgun is driving D’s borrowed car, the bailee negligently 
collides with the negligent C as above. In this case the owner may recover 
from the bailee, C, or D. He is in no way prejudicially affected by the 
bailee’s negligence. Now suppose that the bailee has left the shotgun 
loaded and the éafety catch off, and that, discharged by the collision, it 
damages D’s car and wounds the owner who is innocently bystanding on 
the street. Can the owner of the shotgun recover from D the owner of 
the car, and is D the owner of the car unable to recover from the owner 
of the shotgun or C for any of the damage to the car ?** 


24The only escape from affirmative answers to these questions lies in disingenuous 
use of the word “cause” and/or disingenuously splitting the bailee’s activity into two 
elements, i.e. by adopting the argument that while the bailee is D’s servant in driving 
D’s car, his transportation of the owner’s loaded shotgun is his own separate activity 
entirely distinct from the driving D’s car, and that damage to the owner of the 
shotgun was caused by that negligent act and not by the bailee’s negligent driving. 
The flaw in this argument is that the bailee is not doing two separate acts, his ac- 
tivity is one single act. His negligence is greater because the shotgun creates addi- 
tional risks. This argument is only a confused way of saying that the legislature did 
not have this type of risk in mind when drafting the section. This may be true and 
if true it would be a valid (if unlikely) ground for denying the owner of the shotgun 
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In the above series of hypothetical cases, I assume that motor-car- 
owner-liability statutes are in force, but for the sake of simplicity further 
assume that neither contributory-negligence-apportionment statutes nor 
tortfeasor’s-contribution statutes are in force. Although these latter acts 
complicate the situation, they in no way alter its essentials. I syggest 
that the motor-car owner-liability legislation is so broadly drafted that it 
includes within its generalization this particular which is not and never 
was within its purpose. 

What then is its purpose? The cases frequently suggest that an 
automobile is a dangerous instrument, that owning one is somehow so 
nearly tainted with illegality that the owner ought to pay for all the harm his 
instrument does. And yet he is not liable (yet) unless this dangerous 
instrument is handled carelessly, and he is not liable when his shotgun 
or other dangerous instrument is handled carelessly by his apparently 
competent bailee. Behind this surface phenomenon must lie the real reason, 
the broad purpose strong enough to justify the imposition of a heavy 
liability upon a man who is wholly free from fault. The juristic point 
of view is dominated by an attitude, an ideal (you might almost call it a 
conditioned reflex) which demands that there shall be few exceptions to 
the general rule that persons negligently injured recover compensation. 
Is the injured party to be left without a remedy? Behind the driver stands 
the owner, frequently the financial head of the family of which the driver 
is a dependent member. If someone ought to pay and no one else can 
be made to, he must. That the main motivation behind owner’s liability 
is that of guaranteeing a solvent judgement debtor may be seen in later 
developments. Many jurisdictions now have what are called financial- 
responsibility laws. If an owner fails to satisfy a judgement he cannot 
thereafter register a car without proof that hereafter he will not prove 
execution proof. We can see the culmination of this policy in compulsory 
insurance as in Massachusetts, where it is now a serious offence to drive 
your car without antecedently satisfying requirements that you shall not 
prove execution proof. The imposition of liability on the owner is purely 
capricious, unless it is based on his knowledge of the solvency of his 
bailee. If the basis were that of putting another in possession of a 
dangerous instrument with the knowledge that it will be driven and might 


recovery against D,.and for allowing D an action against C. But once we begin to 
consider what type of risks the legislature had in mind, it is easy to allow the owner 
of both shotgun and car to recover for the damage to his shotgun in the first case in 
this series, and for damage to his car in the same case. However, bearing in mind the 
wording of these statutes I am afraid that this type of analysis would be going 
farther in re-writing the statute than any court would dare to go. 
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do harm, the liability for motor-vehicle damage might be, with as much 
reason, placed on automobile manufacturers or automobile distributors 
as upon automobile owners. The owner’s financial responsibility behind 
the driver is within the purpose of this legislation, but that the owner 
should be fictitiously identified with the driver so as to be barred by the 
driver’s negligence when seeking to recover for damages to his car is 
merely the accidental result of bad draftsmanship. This case should be 
sharply distinguished from number (iv), discussed above. The motor-car 
owner is not able to shift his loss as is the master. If any owner ought to 
be barred on a broad economic argument it should be the conditional 
vendor. But to this type of bailor the general law as set out in case (vi) 
applies. 

Next is the case (viii) of an executor or administrator suing on behalf 
of dependents under Lord Campbell's (Fatal Accidents) Act. At common 
law, as a result of historical accidents, which history alone can explain,?° if 
A tortiously killed B neither B’s estate nor B’s dependents had any remedy 
against A In 1846 this denial of an action was recognized as preposterous, 
and Lord Campbell’s Act®® was passed, giving a right of action to the 
dependents. This act has been the inspiration of a number of unim- 
pressive variations from it in the form of survival-and-wrongful-death 
statutes,”” but all these so far as I know have retained the main defect 
of Lord Campbell’s Act. That defect is that various defences,** for ex- 
ample the contributory negligence of the deceased, can be set up against 


the claim made by the dependents under the acts. 


The original act, which is cast in general terms, did not anticipate 
this development but its language permitted it, and it has now become so 
familiar as to appear natural and therefore right. Let us examine the 
original act: “. . . Whensoever the death of a person shall be caused by 
wrongful act, neglect or default, and the act, neglect or default is such as 
would (if death had not ensued) have entitled the party injured to main- 
tain an action and recover damages in respect thereof, then and in 
every such case the person who would have been liable if death had not 
ensued shall be liable in an action for damages, notwithstanding the death 
of the person injured.” We notice how completely the tortfeasor is the 


25For a short neat historical background see G. Hay, “Death as a Civil Cause of 
Action” in 7 Harvard Law Review (1893), at pp. 170 ff. 

26The Fatal Accidents Act, 1846 (9 and 10 Vict., c. 93). 

27See these collected in “Notes (legislation)” in 44 Harvard Law Review (1931), 
at pp. 980 ff., and 48 Harvard Law Review (1935), at pp. 1008 ff. 

*8For a general survey of the law see W. L. Prosser, Torts (St. Paul, 1941), at pp. 
949, 971 ff. This discussion is confined to contributory negligence. 
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hero of this section. If his wrongful act is such as would have entitled 
the injured party to damages he shall not escape liability in cases in which 
he has killed his victim. The next section makes it plain that the dependents 
of the deceased are the objects of the legislative solicitude. The only 
importance of the deceased is that his death by wrongful act is the necessary 
basis of their action. At this time the law relating to contributory negligence 
was in its infancy. Butterfield v. Forrester®* had been decided in 1809 and 
the last-clear-chance exception to that doctrine had just been enunciated in 
1842.*° It is asking too much to assume that the word “caused” in Lord 
Campbell’s Act was used to integrate the subsequently developed theoretical 
explanation for the doctrine and its exception.** It is the same word as 
the draftsman would have used if he had never heard of contributory 
negligence or last-clear-chance, and there is no reason whatever for attach- 
ing any significance to his use of it. It is nevertheless possible to argue 
that the draftsman used the word “cause” with deep conscious intent to 
incorporate the whole law relating to contributory negligence. This how- 
ever is not the line usually taken. The interpolation of this and other 
defences into the act has generally been worked out on the phrase “and 
the act, neglect or default is such as would (if death had not ensued) have 
entitled the injured party to recover.” This has been interpreted to mean 
that the injured party must have died with a right of action. 

By calling attention to two separate and distinct openings for the 
interpolation of the defence of contributory negligence, I have been trying 
to suggest that it is not probable that either one of these two was drafted 
with that defence in mind. It is unlikely that any draftsman so anxious to 
incorporate a defence as to do it twice, would have done it so obscurely 
on both occasions. The draftsman wished to provide merely that the 
defendant must have done a tortious act to the deceased, must have in 
orthodox language violated some legal duty owing to the deceased, and 
he selected the broadest generalization he could think of to express that 
notion: “and the act, neglect or default is such as would (if death had not 
ensued ) have entitled the injured party to recover.” He was giving a new 
cause of action to the dependents, and he did not happen to think of 
releases, covenants not to sue, contributory negligence, and other possible 
defences which the deceased might by his conduct create. Why he did not 


29(1809) 11 East 60. 

3°Davies v. Mann, (1842) 10 M. & W. 546. 

%1For an explanation of the significance of the word “caused” in relation to con- 
tributory negligence and last-clear-chance see M. MacIntyre, “The Rationale of Last 
Clear Chance” in 53 Harvard Law Review (1940), at pp. 1225 ff.; 18 Canadian Bar 
Review (1940), at pp. 665 ff. 
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think of these matters I do not know, but the draftsman who will think of 
all the implications of his statute is yet to be born. 

So much for the draftsman. He wrote the act blind in so far as 
contributory negligence is concerned. The next step came with the courts. 
They failed to realize that the act created a new cause of action protecting 
the interest of the dependents in the continued life of their provider. The 
development to date has unconsciously assumed that the act somehow, almost 
but not quite, put the dependents into the deceased’s shoes. This un- 
conscious semi-identification, if not entirely the result of, was aided by 
the fact that at the time of the original act in England there was no 
separate recovery by those who did stand in the shoes of the deceased. 
Recovery by the estate has come at various times in various places (in 
England, not until 1934),** and generally speaking after the early rules 
had crystallized and it was too late for the settled thought patterns to be 
easily modified. The result of this unconscious elision or partial confusion 
of the new cause of action, which this act gave to the dependents, with the 
one which the deceased would have had had he lived, is that frequently the 
dependents are without redress when they are wrongfully deprived of 
their breadwinner. That no jurisdiction, in drafting fresh legislation, has 
broken away from the settled construction of the original act needs no 
explanation beyond the fact that man is an imitative animal, and that the 
unconscious identification is—unconscious. 

In addition to statutes modelled on Lord Campbell’s Act, statutes now 
provide for actions by and against the estates of deceased persons. There 
are also statutes which provide for contribution between and among co- 
tortfeasors in proportion to their faults. There are already a number of 
statutes which provide for apportionment of the damages in contributory 
negligence cases in proportion to the faults of the negligent parties. All 
these statutes have been passed in some jurisdictions, and some of them 
have been passed in all jurisdictions. Sooner or later all of them will 
have been passed in all common-law jurisdictions. 

Let us assume that we are in a jurisdiction which has enacted all these 
necessary amendments to the common law, and assume that the contributory 
negligence of the deceased is no defence to an action under Lord Campbell’s 
Act. Now suppose the following case: A negligently kills B who is also 
negligent. Each is equally negligent. B incurs $1,000 medical expenses 
before he dies.** B leaves an aged mother, a wife and a child as depen- 
dents. B’s will leaves $10,000 to his wife, $5,000 to his child, $2,000 to 





%2Law Reform (Miscellaneous Provisions) Act 1934, 24 and 25 Geo. V, c. 41. 
83My point can be raised with less distracting discussion if I exclude considera- 
tion of any and all other elements of damage which the estate might claim. 
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his nephews and nieces, and $1,000 to the X charity. B’s net estate after 
all claims and expenses (except the claims by and against A, to be sub- 
sequently considered) is exactly $18,000. 

Under the analysis favoured in this paper, B’s dependents recover in 
full (say $6,000) divided as their dependence appears. B’s estate recovers 
$500. (This is one-half of the damage sustained. B was equally negligent 
with A). A recovers contribution from B’s estate $3,000 (under the Tort- 
feasors Contribution Act). That B while living is under a moral duty 
to his dependents to take reasonable care to preserve his life would be 
generally admitted. Whether or not that moral duty should be a legal 
duty also depends entirely on the juristic results which follow from so 
regarding it. No harm and much good comes from the legal recognition 
that A and B each create undue risk to B’s dependents’ interest in the 
continuance of B’s life. Apart from these last two items, the assets of 
B’s estate equalled the legacies under his will, each standing at $18,000. 
These assets are thereby decreased by $3,000 minus $500, or $2,500. All 
the legacies are general legacies and will abate proportionately. 

This is the law nowhere yet, because even in those jurisdictions which 
have enacted all the statutes above referred to, the contributory negligence 
of the deceased is a defence. In jurisdictions which have contributory 
negligence statutes on record, the negligence of the deceased is a partial 
defence only, and in those jurisdictions the dependents recover $3,000. 
This is now the law in several of the Canadian provinces, where the 
contributory-negligence-apportionment statutes enable us to soften the 
effects of the undesirable rule that the contributory negligence of the 
deceased is a defence under Lord Campbell’s Act. 

Although the law in these provinces is in advance of the law else- 
where in this respect, it is capable of improvement. Notice that in this last 
illustration A pays the same total as in my hypothetical jurisdiction — 
($3,500), but there is no abatement to be shared by the legatees and the 
reduction in recovery under Lord Campbell’s Act is borne solely by the 
dependents. It is obviously fairer that any deduction due to B’s negligence 
should be shared by the nephews and nieces and the X charity than that 
it should be borne entirely by the dependents. Sometimes the dependents 
and the estate beneficiaries are synonymous. Sometimes they are not. 
Sometimes, as in my hypothetical case, there is an overlapping. This 
analysis leads to satisfactory results in all cases, no other does. The more 
B’s estate is willed away from his depedents, the clearer this will appear. 

Suppose that B has willed all his property to strangers, and that A 
is execution proof. Under this analysis, B committed a tort against his 
dependents when he negligently killed himself, and B’s dependents can 





382 Tue UNIversity oF Toronto Law JouRNAL 


sue B’s estate.** This is desirable not because it affords an indirect attack 
on testamentary caprice, but because the dependents are harmed by B’s 
negligent act (their interest was clearly put at risk when he exposed him- 
self) and compensation for that injury can be obtained out of funds 
accumulated by him. True the compensation is obtained at the expense 
of equally innocent people (the estate beneficiaries) ; but that always hap- 
pens in an action against the estate of a deceased person, and in this type of 
case the estate beneficiaries would not be generally regarded as having as 
high a moral claim as B’s dependents. This last is an extreme case. That 
is why it is put. When an analysis can be stretched to the limits of its 
implications without creating an unjust result it is not unreasonable to 
infer that it is consonant with the fundamental purposes of the law. 

The instances of “imputed” negligence, “identification,” and “derivative” 
actions criticized in this study result in arbitrary refusals to compensate 
human beings whose interests have been negligently invaded. Each of these 
juristic failures rests upon its own series of historical accidents. But all 
of them manifest in one form or another the need of an overhauling of 
existing law in order that it may protect more adequately a number of 
human interests which are already regarded as entitled to protection, but 
which suffer from confusion with other interests, not entitled to the same 
protection. 

Matcotm M. MacIntyre 
Faculty of Law, 
University of Alberta. 


%4For technical reasons amendments to the statutes granting actions against the 
estate of a deceased person might be a condition precedent to such an action, but that 
is irrelevant to my argument. 





THE FLEET PRISON IN THE MIDDLE AGES 


SINCE the days when John Howard first aroused public opinion in 
England by the publication of The State of the Prisons, much has 
been’ written on that absorbing and -many-sided subject—crime and its 
punishment. In this connexion prisons have received their fair share of 
attention, and the reader is almost embarrassed by the wealth of material 
at his disposal. Very few prison histories venture to probe far into the 
past, however; certainly not beyond the days of Howard. Yet prisons 
were a common feature of medieval England, and some of the very 
institutions which Howard describes had been in existence six or seven 
hundred years. The main reason for this neglect lies in the fact that 
there are no prison records dating beyond the late seventeenth century, 
so that our knowledge has to be gleaned from the records of the central 
government, the law courts, and private individuals. From these 
gleanings it becomes apparent how prisons developed into the appalling 
institutions described by Howard. The evils so manifest in the eighteenth 
century were inherent in the medieval system of prison administration, 
and they flourished luxuriantly from the sixteenth century when, for 
various reasons, the larger prisons began to increase rapidly in size. No 
effective attempts were made to remedy the evils, and the system of 
prison administration remained medieval until the sweeping changes of 
the early nineteenth century. A detailed study of the early history of 
one of these prisons will show clearly how the later system developed. 
The most venerable of all English prisons was the Fleet which stood 
just outside the Ludgate entrance to the city of London for eight hundred 
years. Its name became a household word, and it has a secure, though 
unenviable place in English history and literature. It held a special 
position among English prisons, because it was “‘the King’s owne proper 
prison next in trust to his Tower of London, and as that is his fort in 
the east, soe was this one in the west of the citty and chamber of his 
kingdome.” In its early days when it had few rivals, the Fleet housed 
offenders of all kinds, but with the growth of the great city prison, 
Newgate, and the Marshalsea of the king’s bench, the Fleet became the 
recognized prison for the court of common pleas, the chancery, the star 
chamber, and for those held by the exchequer for debts to the king.’ 


1The Economy of the Fleete (Camden Soc., N.S. XXV, 1879), p. 23. 

*Cal. Cl. R., 1389-92, p. 467; Dyer, Reports of Cases, 11, 204a; C.J.,1, 211. Asa 
recognition of his close relationship with the court of common pleas, the warden sent a 
new year’s gift of two sugar loaves to each of the judges, and three sugar loaves to the 
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The warden of the Fleet prison was also keeper of Westminster 
palace, and held both offices as a single serjeanty connected with some 
land at Gracechurch, Middlesex.? The keeping of the king’s palace was 
naturally a duty of some importance, and carried with it a house in the 
palace close, and 6d. a day from the city of London, besides perquisites 
and fees which in time became very valuable.‘ As warden of the Fleet, 
the keeper had a house and garden within the close of the prison 
and 6d. a day from the city, besides rents from certain tenements in 
Thames street and Fleet street which belonged to the freehold.’ Even 
during the middle ages the warden seems to have held a special position 
among prison keepers. The Act of 1444 which defined conditions of 
imprisonment, went so far as to provide that he should ‘“‘not be en- 
damaged, nor prejudiced . . . in the duty of his office’’ by its enactments.*® 
He was the only gaoler in the whole country who was allowed to take a 
fee of 2s. 4d. from prisoners committed to his custody,’ the usual fee 
being fixed by statute at 4d. Later sources suggest that he was also 
responsible for many of the details attendant on the smooth running of 
the law courts.* Being in prison himself in 1592, he was set at liberty 
because his services were indispensable in Westminster Hall.° A few 
years later, when the king wished the Michaelmas term to be kept at 
Reading instead of Westminster, it was the warden who made the 
necessary preparations for the opening of the courts at Reading 
Abbey.’® He took part in such legal functions as the making of sergeants 
at law. Both he and his servants, dressed in new suits of mustard and 
murrey livery and carrying tip-staves, preceded the sergeants as they 
rode in procession to Westminster Hall. Together with the steward, the 
comptroller, the marshal, and “the young gentlemen of the Middle 
Temple”’ he helped serve the sumptuous feast which followed the cere- 


prothonotaries (W. S. Holdsworth, History of English Law (London, 6th ed. 1938), I, 
254, n.4). 

sE. G. Kimball, Serjeanty Tenure in Medieval England (Yale Hist. Pubs. Miscetlany, 
XXX, New Haven, 1936), p. 98; citing B.M. Add. Charter 5153 (Middx. Assize Roll, 
36 Hen. III—4 Edw. I), m. 15d. 

‘Some of these fees are described in Cal. Ing. p.m., VII, no. 467; VIII, no. 214; 
Cal. Cl. R., 1349-54, p. 208. 

5Cal. Ing. p.m., VII, no. 467. 

*Stat. of the Realm, 23 Hen. VI, c. ix. 

7Cal. Ing. p.m., VII, no. 467. 

*For example, the failure of the warden in 1571 to keep the floors strewn with reeds 
caused the judges in the great hall of pleas to be much annoyed by dust (P.R.O. Control. 
Roll 206, m. 38d). 

*Acts P.C., 1591-2, p. 397. 

J bid., 1625-6, p. 193. 
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mony of election, and was among those who received the gift of a gold 
ring from the newly-created sergeants." 

The value of the serjeanty must have been considerable even in its 
early days, and it increased steadily as Westminster became the perma- 
nent home of the administration and the law courts, and the meeting 
place of parliament. Money paved the way for all transactions in 
Westminster Hall ‘‘for he that lack’d mony myght not spede,’’"” and some 
of that money found its way into the warden’s purse. The Fleet was 
one of the largest prisons in the country, and every prisoner was a source 
of income as long as he had anything in his pockets or even a coat on 
his back. It is quite impossible to estimate the value of the serjeanty, 
and we can do little more than sum up the assets and liabilities attached 
to it. On the credit side, the wardens had lands at Gracechurch and two 
houses at their disposal, rents from tenements in the city, and an allow- 
ance of ls. a day from the city authorities. They had the right to take 
fees from the vendors in Westminster Hall, and perquisites from the 
palace, such as food from the royal kitchens. Moreover, the prisoners 
in the Fleet had to pay extensive fees as we shall see later, besides finding 
the cost of their board and lodging. On the other side of the account, 
the wardens had to supply servants both for the palace and the prison.” 
It is probably safe to assume, however, that the servants made their 
wages out of the courtiers and prisoners, and they may even have paid 
for the privilege of being employed." As the wardens generally preferred 
to live at the palace rather than the prison, they had to employ deputy- 
gaolers who would expect some share in the profits of the Fleet. More- 
over, there was one really serious liability attached to the Fleet. The 
wardens were subject to a fine of £100 for every prisoner who escaped 
from custody, and became liable for his debts if he was in prison for this 
reason. If too many prisoners managed to get away, the king might 
seize the prison into his own hands and clap the hapless warden in gaol.” 
In such a case the offended monarch would only be mollified by a goodly 
fine. 


There are a few scraps of evidence which throw a little light on the 


UW. Dugdale, Origines juridiciales (London, 3rd ed. 1680), pp. 113-18, 120-5, 129- 
30, 188; Black Books of Lincoln's Inn (Lincoln's Inn, 1897), I, 279. 

London Lickpenny by John Lydgate, printed in J. P. Andrews, The History of 
Great Britain connected with the Chronology of Europe (London, 1794), p. 350. 

In 1467 the warden had six “servientes et officiarios prisonam illam custodientes”’ 
(P.R.O. Coram Rege Roll 826, m. 26d). 

4In 1588 the warden leased the portership of the Fleet for a number of years for 
£20 (Acts P.C., 1588, p. 160). 

See for example Cal. Cl. R., 1247-51, p. 398; ibid., 1377-81, p. 67; Select Cases in 
the Exchequer of Pleas (Selden Soc., XLVIII, 1931), pp. 141-3. 
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value of the serjeanty. In 1355, the holder of the wardenship during the 
minority of the heir agreed to pay an annual rental of £20 and 10 marks 
a year to the heir’s mother, besides undertaking extensive repairs to all 
the buildings of the inheritance."* In 1490, the wardenship of the prison 
alone was leased at £40 a year,'” but in 1498 a jury assessed the premises, 
wardship and rent at only £14 a year."* More indicative of its true 
value is the fact that the serjeanty was sold by the last hereditary owner 
in 1559 for £4,000,’* and then leased at an annual rental of £80.2° From 
this time the prison rose steadily in value, owing to the increasing number 
of prisoners committed for ‘matters of religion’ or opposition to the 
crown. About 1570 the warden held ‘‘by fyne . . . at 600 i per annum, 
and had but some part of the benefitts of the prison, nothing of the 
pallace at Westminster.’’ The palace became as lucrative as the prison, 
the fees and emoluments being “‘sometymes in two dayes worth 400 li.”"*" 
By the end of the sixteenth century the serjeanty was valued at £4,000 
a year, a really substantial sum when translated into its modern 
equivalent.”* 


II 


The wardenship of the Fleet prison and Westminster palace was 
held by the Leveland family and their descendants and collaterals 
throughout the middle ages. Tenure of office by one family for almost 
five hundred years—from the Norman conquest to 1559—is very re- 
markable, and can have few, if any, parallels in medieval or modern 
history. It is so unusual that it seems worth while to trace the history 
of the family in some detail. The founder was Richard the Constable, 
a knight of the Archbishop of Canterbury from whom he held Leaveland 
manor, Kent, in 1086.%° We know nothing more about them until 
1189, when the chancellor, William de Longchamp, whom Richard I 
left as one of the governors of England during his absence, ousted the 





Cal, Fine R., 1347-56, p. 438. 17P.R.O. Accounts Various, 516/21. 

8G. S. Fry, Abstracts Ing. p.m. relating to London (London, 1896), I, 13-14. 
1°Fconomy of the Fleete, p. 17. 

2S. J. Madge, Abstracts Ing. p.m. relating to London (London, 1901), II, 61-3. 
“Economy of the Fleete, p. 15. 

*Jbid., p. 17. % Victoria County History, Kent, 111, 214, 263. 

“The allowance to the warden of the Fleet by the city of London appears regularly 
on the pipe rolls during the twelfth century. Ralph Arborarius was the recipient in 
1130 (Pipe Roll 31 Hen. I (P.R.S. XXXI, 1929), p. 144); Henry Arborarius in 1156 
(Pipe Rolls 2-4 Hen. II. Ed. J. Hunter (London, 1844), pp. 1,112); and Ralph the 
gaoler in 1162 (Pipe Roll 8 Hen. II (P.R.S. V, 1885), p. 67). After this date the name 
of the gaoler is not given. 
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Levelands from office in order to make room for his brother Osbert.** 
He probably hoped to strengthen his hold over the city of London by 
doing so,”* but his dictatorial methods made him so unpopular that he 
was compelled to leave the country in 1191. Despite this, the Leve- 
lands were unable to get back their wardenship until his death in 1197. 
Osbert’s possessions were then seized by the crown, and the serjeanty 
was returned to Nathaniel de Leveland and his son Robert on payment 
of a fine of 60 marks.” In seeking the restitution of their inheritance, 
the Levelands claimed that the serjeanty had been in the possession of 
their family since the Norman conquest; and as far as we know it re- 
mained the undisputed property of their descendants until 1559. 
Robert Leveland succeeded his father as warden about 1200, but 
he took the cross late in 1201 and sought permission to join the crusaders 
who were assembling at Venice. He was given leave of absence for three 
years on condition that he make Simon fitz Robert, archdeacon of Wells, 
guardian of the palace and prison and of his heir.2* We know nothing 
of Robert’s adventures: whether he witnessed the gorgeous fleet that 
sailed from the lagoons at Venice in the summer of 1202, or whether he 
took part in the storming and destruction of the christian city of Zara. 
He does not appear to have followed the crusaders to Constantinople, for 
he was back in England by the autumn of 1203.°° In 1205 he was again 
pledged to go abroad—this time to assist the king in France for six 
months, in return for the cancellation of a debt of £10.** However, 
John was dissuaded from the expedition, and reluctantly dismissed the 
forces gathered at Porchester. During the following years Robert seems 
to have lived peacefully at home, preparing the palace for the reception 
_of the king, overseeing repairs,** and carrying out orders regarding 
prisoners in the Fleet.** The civil war caused him to take up arms once 
more, for he was a tenant of the archbishop of Canterbury, from whom 
he held the manor of Leaveland by military service. When Stephen 
Langton excommunicated the king in August, 1215, John retaliated by 
seizing the estates of the see, and marched into Kent on a punitive 
expedition. Robert Leveland was among those who manned the garrison 
of Rochester castle, which was forced to surrender after a nineteen-day 


*Cartae Antiquae, P.R.O. 17, no. 9, cited by W. A. Morris, The Medieval English 
Sheriff to 1300 (Manchester, 1927), p. 116, n.42. 

%*W. Page, London: Its Origin and Early Development (London, 1923), p. 107. 

*7Pipe Roll 9 Richard I (P.R.S.N.S. VIII, 1931), p. 167; T. Madox, History of the 
Exchequer (2nd ed., London, 1769), I, 513-14. 

*%Pipe Roll 3 John (P.R.S.N.S. XIV, 1936), p. 258. Rot. Lit. Pat., p. 4. 

%°Pipe Roll 5 John (P.R.S.N.S. XVI, 1938), p. 7. Rot. Lit. Claus., 1, 33. 

7 bid., 87, 95, 175. 87bid., 34; Rot. Lit. Pat., pp. 101, 108. 
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siege. John was dissuaded from hanging the gallant garrison, and when 
he left Rochester in December, Robert and eleven comrades were placed 
in the custody of Peter de Maulay, who was warned to guard them 
“sic corpus vestrum et honorem nostrum diligitis.’** Robert was still a 
prisoner in the following April, when his wife Margaret obtained per- 
mission to see him.* He did not long survive the death of king John, 
and in December, 1217, Margaret succeeded him as warden.* 

Margaret Leveland appears to have remained warden for several 
years.*7. Richard Leveland, who was either her son or her brother-in- 
law, was the legal heir however, and when he died in 1228 the custody 
of his little son Ralph and his inheritance were granted to Robert fitz 
Nicholas.** Ralph was warden in 1251,** but died soon after, and when 
his wife Margery died in 1265, their sons were still under age, and a 
guardian had to be found for them. John de Somerset, one of the king’s 
yeomen, was chosen first,*® but the children eventually remained in the 
custody of their step-father, Margery’s third husband, Fulk le Peyforer.“ 
Like the Levelands, Fulk was a man of means, and had been sheriff of 
Kent in 1259. He was well fitted to take over the administration of the 
palace and prison, and remained warden until his death in 1277, when 
the legal heir, Ralph de Leveland, came into his inheritance. 

The Levelands were a short-lived family. Ralph died in 1280, and 
was succeeded by his brother Stephen, who did homage for the serjeanty 
in May, but followed his brother to an early grave, leaving the custody 
of palace and prison to a little daughter, Joan. Edward I gave the 
marriage of the youthful heiress to his queen, who handed her over to 
one of the king’s sergeants, Martin Senche.“ At first he sub-let the 
wardenship to a fellow sergeant-at-arms, John le Convers,“ but when 
he married the heiress in 1293 to his brother John, he became warden in 
his wife’s right. The barons of the exchequer withheld recognition of 
John until 1296, because they had not been informed of the grant of 
Joan's marriage to Martin.” 

The barons of the exchequer had more reason than they knew in 
hesitating to accept John Senche as warden, for it was during his tenure 
of office that the Fleet became the headquarters of one of the most 


*Rot. Lit. Claus. 1, 241. %*Rot. Lit. Pat., p. 175. 
*Rot. Lit. Claus., 1, 346. *[bid., 524, 550. *Close R., 1227-31, p. 120. 
*Tbid., 1247-51, p. 398. “Cal. Pat. R., 1258-66, p. 448. 


“E. Hasted, History of Kent (Canterbury, 1798), V1, 463; Cal. Fine R., 1272-1307, 
p. 89. 

“Cal. Ing. p.m., II, no. 230. “Jbid., no. 356; Cal. Cl. R., 1279-88, p. 13. 

“Cal. Cl. R., 1288-96, pp. 305, 469. 

“Select Cases in the Exchequer of Pleas, pp. 141-3. 

“Cal. Cl. R., 1288-96, pp. 305, 469. 
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sensational robberies in all medieval history. The court and all the 
branches of the administration moved to York in 1298 to be near the 
king during the prolonged Scottish campaign, and in the following years 
Westminster was almost deserted. As there was little to do, John left 
a deputy at the palace and went to live at the Fleet. Early in 1303, 
however, he left his wife to look after the prison and moved back to 
Westminster, where he played host to a crew of disreputable companions, 
including monks from the neighbouring abbey. The drunken revels and 
scandalous goings-on at the palace were soon the talk of the town. 
More serious events transpired, for over their cups the revellers hatched 
a scheme to rob the treasury of the royal wardrobe, which was stored in 
the crypt underneath Westminster Abbey chapter house. The prime 
mover of the robbery was a bankrupt merchant, Richard de Pudlicott, 
who worked for three days removing £100,000’s worth of plate and 
jewels from the crypt. The booty was transferred by night to Senche’s 
house in the Fleet, but there was so much of it and the robbers were so 
given to drinking, that they scattered their loot far and wide. When 
valuable plate began to turn up in the Thames and behind the tomb- 
stones in St. Margaret’s churchyard, news that something was amiss 
reached the ears of the king and his ministers encamped at Linlithgow. 
A special commission of investigation resulted in wholesale arrests, 
including the abbot of Westminster abbey, forty-eight monks, and the 
palace officials. The preliminary evidence proved so serious that a 
second commission, composed of the most eminent of the king’s judges, 
was appointed five months later. They found Pudlicott guilty, and 
named others, including Senche’s deputy and some of the monks, as 
his accomplices. Several of these were hanged, but when the king 
returned to London in the spring of 1305, satisfied with his Scottish 
campaign and anxious to avoid further scandal, he released all the 
monks from prison, and even reinstated Senche as warden.*’ 

When John Senche died in 1315, his wife obtained permission to 
hold her inheritance,** but she soon forfeited it by marrying Edmund 
Cheyne without the king’s consent. Edmund, however, made his peace 
with the king in the usual manner, and the serjeanty was restored.“* He 
appears to have been a far different man from Senche, and took his 
duties as keeper of the Fleet with commendable seriousness: so much 
so that he completely rebuilt the prison in 1335. He remained warden 
until his death in 1339, despite the fact that Joan predeceased him in 


“The evidence gathered by the commissioners was very conflicting. For a detailed 
account see T. F. Tout, “A Medieval Robbery”’ in Bulletin John Rylands Lib. 11, 348-69. 

Cal. Cl. R., 1313-18, p. 187. 

“Madox, History of the Exchequer, 11, 84-5. Cal. Ing. p.m., VIII, no. 214. 
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1332, leaving a son by her first husband besides a daughter by Edmund." 
Her son, John Senche, held the wardenship until his death in 1349, when 
the serjeanty again fell to the lot of a little girl, his year-and-a-half-old 
daughter, Margaret.” 

Margaret was given into the keeping of a relative, Thomas Senche, 
who became warden on the undertaking that he pay a yearly rental of 
£20, and one third of the proceeds of the estate to John’s widow, as 
dower. Thomas did not look after his ward’s property very carefully, 
for on his death in 1855 Margaret and her serjeanty were granted to 
John Bray, usher of the exchequer, who agreed to pay the rental of £20 
and 10 marks yearly to the widow, besides repairing the buildings of 
the inheritance which were “fallen and wasted.’ John Bray acted as 
warden until Margaret’s death, which took place in Derbyshire shortly 
after Michaelmas, 1361. Her heir was another minor, a Derbyshire 
lad, Roger Sapurton, the son of Joan Leveland’s daughter by her second 
husband, Edmund Cheney; and in October the king granted the ward- 
ship of both serjeanty and heir to one of his yeomen, Walter Whithors.* 
Walter held a number of offices, so he let the wardenship to tenants.*’ 
The last of these, John de Middleton and Roger de Nordon were in 
possession when Roger Sapurton came of age in 1369.°* 

As soon as he had given homage and fealty for the sergeanty, Roger 
renewed Nordon’s lease.*® In the following years he seems to have had 
little to do with the Fleet; it was seized into the king’s hands for an escape 
in 1371, and from that time until 1378, when Roger paid a fine to have 
it back, the prison remained in the royal custody with Richard de Clay- 
pole acting as warden.®® Roger went on the bishop of Norwich’s crusade 
to the Low Countries in the summer of 1383, apparently to secure the 
king’s protection against the payment of a debt of £267. 6s. 8d." In 
1395 he settled the serjeanty on his eldest son, John, and father and son 
seem to have acted as joint wardens until 1400, after which date Roger’s 
name disappears from the records until his death in 1412.% John’s 
responsibilities were increased in 13898 when he was made one of the 






“\Jbid., VII, no. 467; Cal. Fine R., 1337-47, p. 121. 

"Cal. Ing. p.m., 1X, no. 383. 

Cal. Fine R., 1347-56, p. 179; Cal. Cl. R., 1349-54, p. 208. 

“Cal. Fine R., 1347-56, p. 438. %Cal. Ing. p.m., XI, no. 420. 

“Cal. Pat. R., 1361-4, pp. 96, 184. 

‘See for instance, P.R.O. C.P. 40/429. 41 Edw. III. 

8Cal. Ing. p.m., XII, no. 379. °Cal. Cl. R., 1369-74, pp. 36, 98. 

Tbid., 1377-81, p. 67. “Cal. Cl. R., 1381-5, pp. 280, 296. 

@Cal. Cl. R., 1409-13, p. 268. 
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controllers of the king’s works. On his death in 1414 the wardenship 
passed to his brother Roger.“ 

When Roger Sapurton died in 1434," there were two claimants who 
had a very close interest in the serjeanty—Roger’s daughter Elizabeth, 
wife of William Venour, and William Babington, chief justice of the court 
of common pleas, whose son Robert had married into the Sapurton 
family. In the settlement following Roger’s death, Babington demised 
the wardenship to Elizabeth, her husband and their heirs, with remainder 
to Elizabeth’s heirs, and finally to Robert Babington and his heirs.” 
William Venour, who was appointed to the office of tronage and pesage 
in the port of London in 1454,*’ acted as warden until his death in 1461,"* 
which left Elizabeth a desirable, childless widow. So desirable was she 
—or her inheritance—that while crossing Chelsea Heath in October, 
1462, she was abducted by an armed band led by Robert Worth, and 
carried off to a remote suburb, where she was forcibly married to her 
assailant.** Some of Worth’s associates were brought to trial in the 
king’s bench for their part in the assault, but they all pleaded letters of 
pardon, which seem to have procured their acquittal. Worth was out- 
lawed and took sanctuary at Westminster, where Elizabeth lived with 
him for a time. This action on her part, voluntary or not, roused the 
Babingtons who claimed that by condoning her abduction and living 
with Worth she forfeited all right to her possessions.” William Babing- 
ton, son of Robert, therefore took possession of the Fleet, only to be 
disseised by Elizabeth. Not to be outdone, he had recourse to the law. 

The trial in the king’s bench which followed developed into a cause 
célébre in which even Edward IV took an interest. Babington was 
represented by five counsel including Littleton, and Elizabeth by an 
equally distinguished band. Babington’s counsel alleged that Elizabeth 
had been warned several times by her kinsmen of the danger she was 
running by remaining with Worth in sanctuary, and that she had even 
been called before the king and council in the star chamber, and asked 


8Cal. Pat. R., 1396-9, p. 344; ibid., 1401-5, p. 351. 

“E. Williams, Early Holborn and the Legal Quarter of London (London, 1927), I, 
185-6, citing will proved commissary of London, 31 March, 1414. 

%Cal. Ing. p.m. (Rec. Com.), p. 153. “Fry, Abstracts Ing. p.m., I, 13-14. 

*Cal. Pat. R., 1452-61, p. 152. *8Cal, Ing. p.m. (Rec. Com.), IV, 309. 

*This account is taken from C. H. Williams, “A Fifteenth-Century Lawsuit” in 40 
Law Quarterly Review (1924), at pp. 354-64, where the case is analysed in detail. The 
pedigree given reluctantly by Elizabeth’s counsel in the course of the trial, does not 
tally with that of E. Williams, Early Holborn, I, 185-6. 

7Under the statute of 6 Richard II, by which a woman who consented to her 
abduction was liable to the forfeiture of all her possessions, which could be claimed by 
her legal heir. 
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if she wished to leave her husband. At the time she had refused, but 
later when it became evident that she was likely to lose both husband 
and inheritance; she separated from him and returned to her home. 
Elizabeth’s counsel rejoined that she had been married and kept in 
sanctuary against her will, and had even been escorted to the star 
chamber by her husband's retainers, so that she had been unable to let 
the council know her true feelings. As definite proof of her dissent, he 
put forward the divorce which she had obtained upon her return home.”! 
After much argument, the case was put toa jury. Elaborate precautions 
were taken to secure an impartial verdict—no one was allowed to ap- 
proach the jurors, nor were they given food or drink until they had 
deliberated over five hours without reaching a decision. Eventually 
they found for Babington, assessing damages at 10 marks. Not to be 
defeated, Elizabeth appealed against the trial on the ground of a techni- 
cal flaw in the proceedings. Further discussion brought no solution, 
but in 1466 the parties came to an agreement out of court, by which 
Elizabeth remained in possession of the wardenship.”? Worth petitioned 
the pope for an annulment of the divorce,” and he seems to have been 
successful since in 1469 Elizabeth settled on him the manor of Westbury, 
Herts., which had belonged to her father,” and he was warden of the 
Fleet in 1470.% 

When death at length released Elizabeth from her troubles, the 
wardenship passed to William Babington, and successively to his three 
sons, Richard, Edward who died in 1498, and William.” The Babingtons 
generally leased the prison to deputies,””7 who followed one another in 
such rapid succession that the prisoners began to suffer from the constant 
changes. A member of the Babington family was, however, warden in 
1553.7* In the end, perhaps because they were ardent Catholics and 
no longer personae gratae in the new reign, they sold the serjeanty in 
1559 to Richard Tirrell, gentleman, of Ashton, Essex, for £4,000.7° 





"Cal. Papal Registers, Papal Letters, X11, 435. 

"Cal. Pat. R., 1461-7, p. 512. 

Papal Letters, loc. cit. 

*V.C.H. Herts., Ul, 40. 

% Year Books, 10 Edw. IV and 49 Hen. VI (Selden Soc., XLVII, 1930), p. xxiii. 

“Fry, Abstracts Ing. p.m., I, 13-14. 

In 1480, William Vine was warden (Trans. London and Middx. Arch. Soc., 1, 305); 
in 1490-1 Humphrey Catesby, Esq. leased the wardenship at £40 a year (P.R.O. Ac- 
counts Various, 516/21); Thomas Hazelwood, gent., clerk of the peace and crown for 
Henry VII in Northants., was warden of the palace and prison for a time, probably just 
prior to 1506 (Cal. Pat. R., 1494-1509, p. 472). 

Foxe, Book of Martyrs, ed. J. Kennedy (London, n.d.), p. 422. 

Madge, Abstracts Ing. p.m., II, 61-3. 
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From this time the wardenship changed hands frequently—each time 
being sold to the highest bidder. The price increased with the growth 
of the prison, and the iniquities of the wardens grew with the size of the 
sum they paid, until the climax was reached with the Bambridge scandal 
in the early eighteenth century.” 


Ill 


The administration of the Fleet prison during the middle ages was 
similar to that of other large prisons both in England and on the conti- 
nent. If space permitted it was usual to divide a prison into sections, 
to which prisoners were allocated according to their social position and 
the nature of the charges against them. The great Chatelet prison in 
Paris, for instance, was made up of no less than fourteen sections: 
light and airy rooms at the top of the building, large public halls in the 
centre, and dungeons underground, the worst and deepest of these being 
the dreaded Fosse, which was built in the shape of an inverted cone, too 
small for the prisoner either to stand up or lie down.*' The Fleet was 
far smaller than the Ch&telet, and had in consequence a lesser range of 
accommodation. It had six divisions, none of which was underground. 
They were ‘‘the Baron’s Ward (called soe of Baron Brounfennell who lay 
there), the Woemens Ward (of woemen lyeing there), the Two Penny 
Warde (of paying ijd. a night), and the Beggars Warde (of payeing 
nothing).’”’ The remaining two were Bolton’s ward and the Tower 
Chambers.*? The warden’s house stood near the prison buildings, and 
the prisoners were frequently allowed to walk in his garden. The land 
around the prison formed a privileged area, similar to a cathedral close. 
It was the freehold property of the wardens, and became very valuable 
when the prison began to grow rapidly in the late sixteenth century. 

The Fleet was bounded on one side by the river from which it took 
its name. About 1335 the warden had a moat constructed so that the 


*°State Trials, XVII, 297-310, 383-462. See D.N.B. art. Thomas Bambridge. 

“For a description of the Chatelet prison see L. Batiffol, ‘‘Le Chatelet vers 1400” 
in Revue historique (1897), LXIII, pp. 42-55. 

Thus is the “King’s Auncyent Prison”’ described in the Economy of the Fleete (1620), 
with the comment “for divers hundred yeares men were imprisoned there onely.” 
Bolton’s ward was the strongest place in the prison, and is described as follows: ‘‘As 
for the place called the Dungeon it is noe more dungeon then any roome on the floore 
or ground of the Fleete, or of the aforesaid Wards, being without descent, onely some- 
what stronger retyred or private, and used for to sett in Stocks, bolts, and Irons such 
asare unruly. It hath convenient light, Chimney, and place of Ease, where (by report) 
there lay some tyme a great one Dowager to an ymminent person” (Economy of the 
Fleete, pp. 86, 88). 
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entire prison was surrounded by water. When newly dug the moat was 
ten feet wide and deep enough to take a boat laden with a tun of wine. 
But neighbours soon drained their stables and sewers into it and put up 
latrines on its banks, so that within twenty years it was in a filthy 
condition.** The Fleet river was also frequently so choked with dirt that 
navigation was difficult, and the noisome odour from both river and 
moat made the prison an unhealthy place in the summer time. 

The first duty obligatory on a prisoner newly arrived at the Fleet 
was the payment of certain fees. We do not know when these fees 
originated, but the probabilities are that like the fees paid in the chancery 
or any other office, they were very old and changed little over a very 
long period. Fees were a usual accompaniment of life in all prisons, 
large or small. The highly organized ChAtelet prison had a nicely graded 
tariff of admission fees by the fourteenth century. The fees charged in 





Public Works in Medieval Law, II (Selden Soc., XL, 1923), pp. 32-6. The evil 
condition of the moat was aggravated by the fact that shortly before 13854 the mayor 
had let a wharf on the Fleet near the prison to some butchers for the purpose of de- 
positing therein the entrails of the slaughtered cattle (Cal. L. Bk. G, p. 31). The moat 
soon became so clogged with filth that it was possible to walk across it. 

“The following description is based on a document drawn up in 1561, namely 
“Constitutions and Orders renewed and established in the prison of the Fleet,’ which 
summarizes the regulations for the administration of the prison at the close of the middle 
ages. A series of disputes between the prisoners and the warden, Richard Tirrell, led 
them in 1561 to petition the queen for the appointment of a commission to enquire into 
the old usages in the prison, so that they might be written down on tablets which could 
be kept in the common hall. The petitioners explained that the wardenship had changed 
hands so many times in the preceding years, that knowledge of the way in which the 
prison should be run had been lost, and the warden was exacting such fees and allowing 
such liberties as he thought fit, and not as custom prescribed. The queen appointed 
an imposing commission, composed of both chief justices, and the chief baron of the 
exchequer, the master of the rolls, the attorney general, a privy councillor, and three 
officials from the courts of wards, requests, and the Duchy of Lancaster. These gentle- 
men diligently enquired “what fees, priviledges, liberties, restraints, orders, Rules, 
Customes, Constitutions have bine heretofore allowed or accustomed within the prison 
of the Fleete or the precinct of the same,” and embodied their findings in the ‘‘Consti- 
tutions and Orders." At the same time a committee of the prisoners which included 
the deprived bishop of Chester, the deprived dean of St. Paul’s, and the historian 
Nicholas Harpsfield, and the warden drew up a schedule of customary fees and charges 
for board and lodging. These documents are printed in The Ciconomy of the Fleete: 
or An Apologeticall Answeare of Alexander Harris {late Warden there| unto xix Articles 
sett forth against him by the Prisoners (Camden Soc., N.S. X XV, 1879), pp. 111-14, 152, 
157-9. A number of MSS. copies have survived, including B. M. Stowe MS. 415, ff. 
149b-1555; Ad. MS. 25, 250, f. 2; Harl. MS. 6839, no. 7. There are copies among the 
records of the Inner Temple and Lincoln’s Inn (H. MSS. Com. Rep. XI, App. pp. 
246-7; Report onthe Public Records, 1837, App. Records of Lincoln’s Inn, XLIV 
(XLVII), 19), and among the MSS. of J. J. Harvey (H. MSS. Com. Rep. 11, 89) and 
the Marquis of Westminster. (Jbid., p. 213). 








Tue Feet Prison IN THE Mippie AGEs 395 


the Fleet, as noted down in a schedule of 1561, were also adjusted to the 
social standing of the prisoner. The admission fee ‘‘for the liberty of 
the house” and to avoid being put in irons was fixed in a sliding scale 
ranging from £10 for an archbishop down to 13s. 4d. for a yeoman.™ 
The prisoner had then to give the warden a bond for his good behaviour, 
and for the payment of his dues while in prison. To the clerk who drew 
up the bond he had to pay from 10s. to 2s. 4d. according to his rank, 
while he also paid a small fee—5s. to 4d.—to the same official for entering 
his name and the cause of his commitment in the prison register. The 
warden and his new guest then decided on his living quarters, and he was 
introduced to the chamberlain, porter and gaoler, to each of whom he 
gave a tip, varying from 10s. to 1s. All the formalities concluded, the 
prisoner stood drinks all round—20s. worth of wine from the archbishop, 
and a single pot from the yeoman. All told, getting into the Fleet was 
quite an expensive business. It cost: 


An archbishop, Gitke oF Gucheas. «oo. ssc ceases cescccccescess £ 
A marquis, marchioness, earl, countess, viscount, viscountess..... . £ 
A lord spiritual or temporal, or baroness..................00.05. £ 
A knight, lady, Doctor of Laws or Divinity..................... £ 
An esquire, gentleman or gentlewoman, .............6.00eee0ees £ 


The payment of his entrance fees by no means ended the prisoner’s 
expenses in prison, for he had to pay for his lodgings in that section of 
the prison set apart for men of his rank. Those of gentle birth were 
provided with separate rooms at 2s. 4d. a week and had the use of a 
parlour. Yeomen and lesser folk sat in the common hall of the prison, 
and paid 1s. 2d. a week for the privilege of sleeping two in a bed in one 
of the wards. Those who could not afford twopence a night, and yet 
were not destitute, made a separate arrangement for the price of room 
and bed, both of which were shared by a number of prisoners. Those 
who were actually destitute could pay nothing, and received nothing.* 
The warden was responsible for their safe custody, but not for their 


%In the Chatelet prison the admission fees were as follows: Count or countess, 
10 livres parisis; Baronet or lady, 20 sols; Knight or dame, 5 sols; Squire or demoiselle, 
12 deniers; Lombard or lombarde, 12 deniers; Jew or Jewess, 11 sols; all others 8 
deniers. A similar fee was taken on discharge. If a prisoner could not pay his fees he 
had to remain in prison (L. Batiffol, op. cit., p. 50). 

In the five best sections or “honnestes prisons” of the ChAtelet, the prisoners had 
to pay 4 deniers a night for their beds, and 2 deniers for a place to put them. In the 
prison called Beauvaiz, similar to the wards, they slept on straw and paid 2 deniers a 
night for their places. In the dungeons they paid 1 denier if they had it (ibid., pp. 47-9). 
Destitute prisoners were better off in the French prison, as the gaoler was compelled 
to provide them with bread and water. 


1l 
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welfare. The hapless creatures lived in the Beggars’ ward, bedless save 
perhaps for some straw, and dependent on contributions from the poor 
box for their sustenance. Two prisoners were permitted to beg in the 
streets on their behalf, and there was a grate in the wall of the prison 
through which the inmates solicited alms. The money collected was 
placed in a box of which the warden kept one key and the poor prisoners 
the other. The warden acted as arbitrator when any disputes arose at 
the periodic distributions of the contents of the box. 

Besides paying rent, the prisoners had to buy their meals from the 
warden, who ran a kitchen and taproom for this purpose. As long as 
his prices were no higher than the current rates in the city, they could 
not have food or wine and beer sent in from outside without special 
leave. The rates for board varied both with the rank of the prisoner, 
and the place in which he took his meals. Those of highest rank 
paid £3. 6s. 8d. a week, wine included, lords spiritual and. temporal, 
£1. 13s. 4d., knights, 18s. 6d., gentlemen, 10s.,*7 and ordinary folk, 5s. 
Added to his entrance fees and board and lodging, the prisoner had yet 
one more fee to pay before he could leave the prison—a discharge fee 
ranging up to £3. 5s. 0d. Even the destitute had to pay 2s. 4d. before 
they could obtain their release. If they could not pay, they had to 
remain. 

The charges for board and lodging seem to have been considerably 
higher than in other prisons, except perhaps the Marshalsea of the king’s 
bench, where Sir Thomas Cooke, draper and sometime mayor of London, 
paid 20s. a week for board and lodging in the deputy marshal’s own house 
in 1468.** In the city of London prisons, the charge for board and 
lodging was fixed at 3s. a week for gentlemen, and 2s. a week for yeomen; 
and similar rates were current in the local prisons.*® The schedule of 
fees was also probably much higher and more extensive than was usual 
elsewhere; witness the minimum discharge fee of 2s. 4d. in the Fleet, as 
against the 8d. allowed in Newgate and 4d. in other prisons. Numerous 
fees and presents were a heavy burden to the prisoners, most of whom 


*’The warden's comment in 1618 on this charge is illuminating: ‘‘Threescore yeares 
agoe the Warden was allowed xs. a weeke for a Gentleman's Dyett, when the Gentleman 
of the Inns of Court paid but xxd. or ijs. which is an Argument that the Warden was to 
gaine much by the Dyett and the Prisoner suffer in his purse’’ (Economy of the Fleete, 
p. 93). 

**A. H. Thomas and I. D. Thornley (eds.), The Great Chronicle of London (London, 
1938), p. 206. 

**By an ordinance of the common council of 1463 (Cal. L. Bk. L., p. 42). Board in 
Ipswich prison in 1465 cost 1s. 8d. a week, and 2s. a week in the prison of the Earl of 
Oxford at Yarmouth in 1492 (J. Gardner (ed.), The Paston Letters (Edinburgh, 1910), 
II, 193; III, 379). 
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were already embarrassed financially. We have bitter reflections on the 
subject from one of their number, a collector of customs named Henry 
Bell, who fell foul of the exchequer officials about 1412, and gave vent 
to his feelings in a long satirical poem. He was especially irked by the 
number of fees he had to pay, and the presents he deemed it expedient 
to make during his imprisonment in the Fleet. He warns his readers: 

Cum sis in Fleta—patieris mille molesta 

Illic dona dabis—(si sanus vis fore) presto; 

Nam custos Fletae—bona de prisonibus unit 

Ni solvant laete—mox hos per vincula punit 

Illis qui baculos—portant ostendere debes 

Valde pios loculos—et ludere ‘‘Praebeo, praebes.”’*° 


To offset the vexations of life in the Fleet, the prisoners had one 
inestimable privilege—the right to leave the prison accompanied by a 
keeper or baston. This privilege of ‘‘going abroad’’ was claimed in 1561 
to be ‘“‘an ancient Custome tyme out of memorie of man used in the said 
Fleete,’’*' and it was indeed a well-established practice by 1291. The 
prisoners had to pay the warden at the rate of 4d. a half day for the 
services of a baston, to whom they gave a further 6d. for the same length 
of time. If their business made it necessary for them to be absent from 
the prison longer than one day, they had to make special arrangements. 
Such a privilege could easily be abused, and it is not surprising to find 
an act of Richard II’s first parliament trying to put some check upon it. 
The warden had been in the habit of allowing prisoners committed for 
judgement of the courts, to leave the prison either on bail or with a 
baston “‘and to go from thence into the country about their merchandise 
and other their business, and be there long out of prison nights and days.” 
In consequence, their adversaries could not compel them to make a 
settlement. The statute made it illegal for the warden to allow prisoners 


%). P. Andrews, The History of Great Britain, I1, 143. The editor gives the following 

translation:— 

Should your ill-fortune lodge you in the Fleet 

Bereft of cash, a thousand ills you'll meet 

The warden claims his fees. Then quick disburse 

Since weighty gyves attend the empty purse. 

At each demand unlock your suffering chest 

And pay at each staff-officer’s behest. 
I have not been able to find out anything about Henry Bell, or any other references to 
his poem. 

“Economy of the Fleete, p. 159. 

"Select Cases in the Exchequer of Pleas, pp. 141-3. 

%As, for example, in 1339 when Edward III ordered the transfer to the tower of 
John Petit, sometime sheriff of Cornwall, who was detained in the Fleet for arrears of 
account, because ‘‘the king has learned that John does not care to satisfy the king 
because he is not so strictly guarded in the prison as is fitting, and the king wishes him 
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to leave the prison unless they had the consent of their opponents. If 
he did so, the latter could take action against him by writ of debt. So 
attractive was the privilege of “going abroad’’ that prisoners who had 
been sent to other prisons ‘for debt, trespass, or other quarrel,’’ some- 
times claimed they owed the king money in order to procure their re- 
moval to the Fleet. By the same statute such prisoners were to be 
remanded back to their original prisons until they had settled with their 
opponents, when they were to be sent to the Fleet to make “gree to the 
king”’ for their pretended debts.” 

Within the precincts of the prison very few restrictions seem to have 
been placed on the prisoners. So “‘unprisonlike’’ was the atmosphere 
that the warden was forbidden to arm his officers unless he suspected a 
plot to escape was brewing. It was even thought necessary to state 
expressly in the Orders of 1561 that the men who opened and closed the 
two outer gates of the prison should carry halberds or bills. Visitors 
were supposed to leave their weapons at the porter’s lodge, but this rule 
did not prevent arms from being smuggled into the prison from time to 
time. The only apparent restriction on the prisoners’ liberty was a 
periodical check-up. John Paston wrote in 1472 “The Flet is a fayir 
preson, but ye had but smale lyberte therin, for ye must nedys aper when 
ye wer callyd.”® By modern standards this does not seem unreasonable. 





to be detained in stricter custody because he needs money speedily’ (Cal. Cl. R., 
1339-41, p. 169). 

“Statutes of the Realm, 1 Ric. II, c. 12. The following case described by Mr. H. G. 
Richardson in “Year Books and Plea Rolls as Sources of Historical Information” in 
Transactions of the Royal Historical Society (4th ser. V, 1922), pp. 42-3, was probably 
the immediate reason for the statute. ‘“William de Dounebrigge, one of the auditors of 
the exchequer brought an action of debt against Henry Gerard, tailor. The story told 
to the court was that William had lent Henry twenty marks which he had failed to 
repay. The defendant admitted the debt but was unable to pay, and was therefore 
committed to Fleet prison. The next day a certain Thomas de Bettenham, shearman, 
came into court and presented a bill to the effect that Henry had been condemned in a 
sum of £20 in the court of common pleas at the suit of Thomas for the rape of Emma 
his wife: he had, however, paid neither damages nor the fine inflicted upon him: for 
the latter omission he had been outlawed, and Thomas was taking proceedings to have 
him outlawed in respect of the damages. Now Henry, scheming to delay paying both 
the fine and the £20 he owed to Thomas, had procured William de Dounebrigge to 
bring a collusive action in the court of the exchequer, so that he might be committed 
to the Fleet. Once there he could arrange with his warder to go daily about his business 
in the city as he pleased. William and Henry confessed that this story was true, 
and that all the latter owed was marks. The court, very sensibly, came to the 
conclusion that the action was fictitious, and handed Henry over to the sheriff to be 
brought before the king’s bench, in order that having satisfied the king in respect of 
the fine and Thomas in respect of his damages, he should return to the Fleet until he had 
satisfied his debt of five marks to William (Exch. Plea Roll no. 95 (49 Edw. III) m. 9).” 

%Paston Letters, III, 41-2. 
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Without doubt, if a man could pay liberally he could live comfort- 
ably in the Fleet. He could have his servants to look after him, and 
friends to visit him as often as he chose. He might even find congenial 
companions there. John Paston, who was imprisoned three times, does 
not seem to have found the experience particularly distasteful. He was 
there in the autumn of 1465, at the same time as Sir Henry Percy. They 
enjoyed one another’s company, and Sir Henry helped to entertain 
Margaret Paston when she came to London to visit her husband. On 
her return to Norfolk, Margaret wrote to thank John “of yowr grett 
chere that ye made me, and of the coste that ye dede on me.” He 
replied in high spirits which betray no repining about his surroundings: 

My Lord Persy and all this house 
Recomaund them to yow, dogge, catte, and mowse, 


And wysshe ye had be here stille, 
For the sey ye are a good gille.”” 


Margaret, however, had not been altogether easy about some of the 
people whom she had noticed about the prison, and urged her husband 
“At the reverense of God, spede ye yowr materys that ye maye come 
owte of that loggyng that ye ar in as hastely as ye maye, for I have non 
fansey with some of the felechipp. I tolde yow, as me thowth, I praye 
yow be ware.” Recalling pleasanter memories of her visit, she added 
“I praye yow yf it plese yow that I may be recommaundyd to my Lorde 
Percy, and to myn mastres, and to my Lorde Abott.’’®* 

There was, however, another side to life in the Fleet. Many of the 
prisoners were in custody at the suit of their creditors or because they 
could not pay the fines imposed upon them as the result of litigation. 
Unless they were deliberately evading their obligations, they must have 
been in financial difficulties when they came to prison, and a stay there 
could only increase those difficulties. When they had exhausted their 
private resources they were faced with life imprisonment, and, unless 
they could find some employment within the prison, starvation. These 
prisoners have left no record behind them, but we are constantly re- 
minded of their existence by the many bequests in medieval wills to the 
‘poor prisoners’’ in the Fleet. We do know that in 1357 they were so 
destitute that they were actually starving, and the king was petitioned 
to assign to their support the ‘“‘“Godspence’’ paid by merchants to the 
collectors of customs in the port of London, on wools, hides, and wool- 
fells. Previously these enforced alms had been distributed among the 


*Jbid., I1, 238. 
*Ibid., II, 237-8. A “gille” is an agreeable companion. 
*Jbid., II, 243. ‘‘Mine mistress” was the warden, Elizabeth Venour. 
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poor. “Turning the eyes of compassion on the misery of the said prison- 
ers, especially because they are in custody not for any criminal cause or 
any misdeeds against the peace,”’ the king agreed to the proposal, pro- 
vided those who had nothing else to live on should be the only bene- 
ficiaries. The money, which was to be handed over to the warden, was 
to be divided among prisoners of proven indigence, at the discretion of 
the treasurer. Any surplus was to be put towards providing a chaplain 
to celebrate divine service for the souls of the king’s progenitors and those 
who contributed the pence, in an oratory near the prison. As a further 
consolation, the poor prisoners who were deprived of the liberty of 
attending other churches, might attend mass there.*® This arrangement 
was made ‘‘during pleasure,’’ and we do not know how much bodily or 
spiritual sustenance the poor prisoners gained from it. Their life is best 
summed up in the traditional verse inscribed on the Fleet Poor Box in 
1812: 
Da obolum insolventibus, 
Qui in hoc carcere, sine pane, sine pecunia, sine amicis, 
Et oh! sine libertate 
Vitam miserrimam trahunt.' 


IV 


The Fleet prison suffered from the weaknesses inherent in the medi- 
eval prison system, but it had some features which made life there more 
tolerable than in other prisons. In the first place it was not a criminal 
prison. The majority of the prisoners were held either for debt or fine. 
As it was not usual to fetter prisoners other than felons or to keep them 
underground, there was less likelihood of the dreaded gaol fever in the 
Fleet than in prisons which housed felons. The prisoners were not cut 
off from contact with the outside world, and permission to leave the 
prison under guard seems to have been given very freely. The conditions 
of life in a medieval prison depended to a large extent on the gaoler, and 
in this respect the Fleet was fortunate. As the wardenship remained in 
the hands of one family for so many years, it is almost impossible to 
believe that some sort of family tradition and pride of office did not grow 
up. Succeeding generations of wardens must have passed on the customs 
and traditions in the Fleet, and the pattern of life there may well have 
been unvaried through generations of prisoners. Certainly the prisoners 
in 1561 resented deviations from the old ways bitterly enough to petition 





"Cal. Pat. R., 1354-58, pp. 515-16. At the beginning of the seventeenth century 
the poor prisoners were receiving £69 annually out of the customs (Economy of the 
Fleete, pp. 125, 139). 


1° Notes and Queries, ser. II, vol. IV, p. 428. 
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the queen that they be put in writing for the guidanee of future gener- 
ations. The Levelands, the Senches, the Sapurtons, and the Babingtons 
were families of a definite social standing. Their numbers may have 
included rascals besides John Senche and Robert Worth, but we have no 
reason to charge them with the crass ignorance and brutality so frequent- 
ly associated with the name of gaoler. There is no evidence during the 
entire middle ages to suggest that the wardens deliberately mistreated 
or tortured prisoners to extract money from them. This singularly un- 
blemished record stands out in vivid contrast to that of the Fleet’s near 
neighbour ‘‘the soore streite and perilous’’ prison of Newgate.’ 

These extenuating features did not make up altogether for the 
fundamental weaknesses in the administration of the prison. The worst 
of these was the fact that the wardens were expected to make the bulk 
of their profits from the board and lodging of their prisoners. It is true 
that they had an allowance from the city of London and rents from house 
property, but these did not, and were not intended to constitute the main 
part of their income. The Fleet was not alone in this practice; it was 
common to all prisons, English and continental alike. Such a system 
should at least have been kept under strict control by some outside 
authority, but this was not the case. There is no indication that the 
Fleet was inspected by commissioners or visitors of any description 
during the middle ages; though the idea of prison visitors was not al- 


together unknown, for the common council appointed visitors to inspect 
Newgate in the fifteenth century.'* The wardens had absolute authority 
within the Fleet, and this being so it is to their credit that we can find 
so few traces of serious disturbances there. Nevertheless their un- 
fettered power was dangerous to the prisoners, and may well have been 
abused from time to time. 


There is no doubt that the deciding factor in the treatment of a 


1% Rot, Parl. VI, 136. We have record of only one serious disturbance in the Fleet. 
In 1467 the prisoners banded together and attacked the unfortunate Elizabeth Venour 
and her officers, and beat them so badly with lances, daggers, and other weapons, that, 
in the phraseology of the day “de vita eorum penitus desesperabatur in magnam et 
terribilam affraiam.” The insurgents all escaped, taking with them 2 battle axes, 2 
normandy bills, 4 daggers, a lance, and 2 ladders, all worth 40s. Some were later re- 
captured and six were brought to trial in the King’s Bench (P.R.O. Coram Rege Roll 
826, m. 26d.). There must have been other disturbances of which we have no record, 
but if they had been frequent or very violent it seems improbable that we should not 
have some evidence of them in the shape of commissions of enquiry at least. The story 
for the late sixteenth century is far different. Then there was plenty of discontent, and 
the frequent mutinies occasionally resulted in the death of the warden. 

1®F or an account of conditions in Newgate in the middle ages, see Margery Bassett 
in Speculum (1943), XVIII, 233. 
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prisoner in the Fleet, as in all prisons, was his ability to pay liberally 
and constantly for good treatment. A man of good social position might 
be given credit for a time if he could not pay immediately. The poor 
man did not have this advantage, and his lot was a burdensome one 
indeed. If he was poor when he came to prison, he was likely to be 
destitute before he left it. For the destitute there was nothing but cold, 
thirst, and hunger, and many prisoners died of the lack of the barest 
necessities of life. It was no one’s responsibility to feed poor prisoners, 
and when charity failed, they died. The fact that prisoners of varying 
social position lived in different parts of the prison, did not prevent the 
mingling of good and bad, old and young, men and women. There is no 
evidence to suggest that the Fleet was a sink of iniquity in the middle 
ages; but it undeniably housed many undesirable characters, as Margaret 
Paston was shrewd enough to see. In this unrestricted intercourse 
between the prisoners themselves and with visitors who were allowed in 
daily, lay the cause of much mischief in the future. 

The administration of the Fleet in the middle ages contained the 
seeds of great evil. While the prison was comparatively small and 
controlled by a family which had every reason to honour its position, the 
main fault lay in the utter disregard of the sufferings of the debtors and 
penniless. In the sixteenth century the position changed. The warden- 
ship passed from the hands of one family to the man who would pay most 
for it, irrespective of his character or ability. At the same time the 


prison began to grow very rapidly, so that within a generation it was 
five times its original size. Then all the weaknesses inherent in the 
medieval system became terribly apparent, and the Fleet assumed that 
aspect of vice and misery so familiar to the modern reader. 


MARGERY BASSETT 
Upper Canada College, 
Toronto. 





THE NATIONAL LABOR RELATIONS ACT 


ADMINISTRATIVE DEMOCRACY IN LABOUR RELATIONS 


I. THe BacKGRouND IN History AND Law 


(1) Collective bargaining: “Long ago,” said Chief Justice Charles 
Evans Hughes of the United States supreme court on April 12, 1937, in 
the famous Jones and Laughlin Case, “we stated the reason for labor 
organizations. We said they were organized out of the necessities of the 
situation ; that a single employee was helpless in dealing with an employer ; 
that he was dependent ordinarily on his daily wage for the maintenance of 
himself and his family; that if the employer refused to pay the wages that 
he thought fair, he was nevertheless unable to leave the employ and resist 
arbitrary and unfair treatment; that unions were essential to give laborers 
opportunity to deal on an equality with their employer.”* The belief of 
the chief justice is verified by the Twentieth Century Fund which, in 1935, 
concluded that, for evaluating the position of the government in labour 
relations, the part played by collective bargaining was predominant.* Mr. 
Charles Fahy, National Labor Relations Board counsel, has history with 
him in asserting that “the chief cause of industrial strife in this country 
was the failure of acceptance on the part of management of the principle 
of the right of self-organization on the part of employees and the right of 
collective bargaining.”* Strikes due to organization issues amounted to 52 
per cent of all labour disputes in the nation.‘ Mr. Justice Frankfurter of 
the supreme court of the United States, a recognized authority on labour 
history, believed it was “overwhelmingly attested by the long history of 
industrial conflicts, the diagnosis of their causes by official investigations, 
the conviction of public men, industrialists, and scholars,” that discrimina- 
tion in regard to free collective bargaining prevented industial peace.* 


1National Labor Relations Board v. Jones & Laughlin Steel Corporation, (1937) 
301 U.S. 1, at p. 33. The chief justice cited American Steel Foundries v. Tri-City 
Central Trades Council, (1921) 257 U.S. 184, at p. 209. 

2A. L. Bernheim, editor for research staff, Labor and the Government (New York, 
1935), at p. 362. 

8In an address before a legal institute, for which see 15 Indiana Law Journal 
(1939), at p. 105. The italics are not in the text. 

4See 18 Boston University Law Review (1938), at p. 283, where Director Myers 
cites official figures. 

5In Phelps-Dodge Corporation v. National Labor Relations Board, (1941) 313 
U.S. 177, at p. 183; see ibid. n. 1, for noteworthy legal and historical references. 
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Examples of labour troubles arising out of the denial of the free 
bargaining right are numerous. One unusually prolonged struggle has 
been described by Chief Justice Hughes in the Friedmann Harry-Marks 
Clothing Company Case. In 1921, a devastating strike in New York was 
not properly settled; labour war flamed anew in 1924, and affected all 
the 500 clothing manufacturing firms in the New York area with their 
35,000 workers. The trouble was not settled until a collective bargaining 
agreement was entered into between the employers and the Amalgamated 
Clothing Workers. It has been said that the agreement was “perhaps the 
largest single contributing factor to the lasting peace and harmony” that 
subsequently characterized labour-capital relations in the field covered by 
the organizing activities of the Amalgamated Clothing Workers.® 

In 1939, the National Labor Relations Board reported that, before 
the passage of the Labor Relations Act in 1935, four factors were 
responsible for the marked inequality in bargaining power between 
employer and employee: “(1) The employer’s greater knowledge of market 
conditions affecting standards of employment, (2) his greater experience 
and skill as a bargainer, (3) his greater financial resources which enable 
him to outwit the individual worker, and (4) the continual presence of 
an oversupply of all but the rarest kinds of labor.’”’ 

(2) Unfair practices by the employer: To any fair, critical, legal, 
or historical mind, even a rather cursory examination of the facts of 
labour controversy in the United States of America makes certain truths 
stand out in clear relief. (i) In its fight with the employer, labour has 
been far more sinned against than sinning. (ii) The extreme bitterness 
of labour conflicts is largely due to a highly un-American denial by some, 
though not all, employers, of constitutional civil liberties in the treatment 
of the toiler. (iii) In addition, some of our judges in the United States, 
have shown prejudice in passing judgement upon cases involving the 
labourer and his rights to free collective bargaining. 

The bitter truth of discrimination against labour has been set forth 
by capable scholars.* Even a written guarantee of fair rights to the 
labour union has proved insufficient without public authority to enforce 

®See Hughes C.J., in National Labor Relations Board ve Friedman-Harry Marks 
Clothing Co., (1937) 301 U.S. 58, at pp. 73-4. Standard documentary references on 


labour history in the United States are listed in the Jones & Laughlin Case, (1937) 
301 U.S. 1, at p. 43, n. 8. 


7See Written Trade Agreements, Bull. No. 4 of the National Labor Relations 
Board (1939), at p. 4. 


8See, e.g., R. R. R. Brooks, Unions of Their Own Choosing (Yale University 
Press, 1939), a vivid account of the workings of the National Labor Relations Board. 
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such guarantees in the courts. Employer-opposition to labour organiza- 
tion began in the United States as far back as 1798, and foreshadowed 
the later opposition to free bargaining by the National Association of 
Manufacturers, the United States Chamber of Commerce, the American 
Bankers Association, and the Metal Trades Association.® In aid of anti- 
union propaganda, the employer resorted to discrimination in hiring and 
firing, to “yellow-dog” contracts, to the blacklist, the lockout, and the 
“runaway” plant. Thirdly, and more subtly, the employer fought the 
unions with company welfare work, in itself, of course, quite commendable ; 
but not commendable was employer espionage. And fourthly, some em- 
ployers have not been above encouraging or directly resorting to plainly 
illegal tactics such as beating, kidnapping, torture, and even murder.*® 

Of particular moment is the fact of the labour espionage. An illustra- 
tion is found in the records of the supreme court of the United States. 
Early in 1934 the Fruehauf Company of Detroit hired a detective to spy 
on a labour union. The company gave the spy a job, he became treasurer 
of the union, and underhandedly reported to officials of the Fruehauf 
Company. The superintendent of the company went about the factory 
threatening to discharge employees if they stayed in the union. Two 
employees were thus unfairly discharged from the plant before the National 
Labor Relations Act of 1935 became law and seven more were similarly 
discharged later."* 

This case, the facts of which are unquestionably accurate, is a mild 
example of anti-union spy-work, but it is apparently typical. The evidence 
unearthed by the La Follette Committee on Civil Liberties in the senate 
of the United States is revolting to every lover of liberty. Some of the 
facts have been conveniently condensed by Mr. Leo Huberman. In 
April, 1936, there were some 230 detective agencies who sold anti-labour- 
union spying services to employers living under the shadow of the stars 
and stripes. One minimum estimate was that there were no fewer than 
40,000 spies thus farmed out. The common aim of these spies was to 
obtain positions as officers of local unions, precisely as in the Fruehauf 


®See ibid., at p. 37 See also testimony of Mr. G. A. Bowers of the New York 
State Department of Labor: “The National Association of Manufacturers was 
organized in 1898 to resist the growth of the trade union movement” in Governmental 
Protection of Labor's Right to Organize, Bull. No. 1 of the National Labor Relations 
Board (1936), at p. 52. 

10R. R. R. Brooks, op. cit., at pp. 48-9. See also Labor and the Government, c. 3 
(Employers’ Associations). 

11See National Labor Relations Board v. Fruehauf Trailer Company, (1937) 301 
U.S. 49, at p. 54. 
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Case. When it came to testifying before the La Follette committee, the 
officials of the detective agencies were bad witnesses; but in the face of 
overwhelming evidence, these reluctant witnesses had to “come clean.” 

(3) Unfairness—sometimes—in the courts: In spite of the often 
splendid record of the courts in the United States, their decisions have 
too often been unfair to labour. Perhaps the most dramatic example of 
this legal unfairness was the labour injunction, an old story that needs 
littlke more than mention here. The labour injunction first came into 
prominence in the so-called “Debs rebellion” of 1894, chiefly in Chicago.** 
Much criticism was directed against the courts for the injuctions issued 
against labour after the Debs affair..* By the Norris-La Guardia Act 
of 1932, the labour injunction was, for most practical purposes, outlawed 
after the exposure of the abuse of injunctions in the now classical work 
of Frankfurter and Greene.** 

But the injunction was only part of the trouble. The Hitchman Coal 
Case of 1917 seemed to say that if a worker once signed a “yellow-dog” 
contract, a union organizer might not resort to the right of free speech 
to try and persuade the worker peacefully to abandon the contract.** And 
if a union’s methods or purposes were illegal, all activities connected with 
a strike of that union might be held illegal." By one reactionary opinion 
of the nineteen-twenties, it seemed to be illegal to resort to any of the 
well-known and legitimate tactics of the strike.’* “Ironically enough,” 








12See L. Huberman, The Labor Spy Racket (1937), at pp. 5-7, 9, 23-4. See also 
Labor and the Government, at p. 57, n. 2. 

18This fact is noted by Professor E. Berman in Labor and the Sherman Act, at 
p. 70, with cases at p. 28. On July 7, 1894, the New York Tribune reported that 
Chicago was bristling with bayonets (at p. 1, cols. 3-6). 

14See S. S. P. Patterson in 3 Virginian Law Register (1898), at p. 626; J. H. 
Ralston in 5 Cornell Law Quarterly (1920), at p. 426. See also the scathing criticism 
of P. L. Edwards, “Government by Injunction,” in 62 Albany Law Journal (1898), at 
pp. 8-12; S. S. Patterson in 30 Virginia Law Register (1898), at p. 634; W. S. Dunbar, 
“Government by Injunction” in 13 Law Quarterly Review (1897), at pp. 350-1. W. G. 
Peterkin, “Government by Injunction” in 30 Virginia Law Register (1898), at p. 550, 
said, “It is astonishing to read such attacks on the court and judges as have appeared 
in reputable newspapers during the last few months.” 

15The Labor Injunction (New York, 1930), which was quoted frequently during 
the hearings in congress on the Norris-La Guardia Act. 

16Hitchman Coal and Coke Company v. Mitchell, (1917) 221 U.S. 229. 

17Gompers v. Buck Stove and Range Company, (1911) 221 U.S. 418. See also 
Lawlor v. Loewe (1915), 235 U.S. 522. 

18See the following cases: Lehigh Structural Steel Company v. Atlantic Works, 
(1930) 92 N.J. Eq. 131; Stern’s Lumber Company v. Howlett, (1927) 260 Mass. 45; 
Moore Drop Forging Company v. McCarthy, (1923) 243 Mass. 554; Reynolds v. 
Davis, (1908) 198 Mass. 294. 
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stated Senator Wagner, “it was cases after the passage of the Clayton 
Act” that marked the peak of “judicial hostility to labor organizations.” 
It is no wonder that in the years 1918-20 the membership of the unions 
in the American Federation of Labor reached a new high,” and that the 
right to organize continued to be fought for even in 1941.** Indeed, even 
after the passage of the National Labor Relations Act, a leading editorial 
writer feared that “whole groups of workers are discovering that they 
have no place in the New Deal.”** The old, strong unions, including the 
railway brotherhoods, could fight, often successfully, for their rights 
against modern industrial giants. But the millions of unskilled toilers 
were practically helpless. In 1930, according to the statistician of the 
United States Census, the unskilled workers totalled over 14,000,000, or 
more than 28 per cent of the workers in the country.** It was here that 
the greatest suffering was felt, for, as the modern sociologist knows, it 
is the unskilled who succumb the more quickly to disease and death. 
And although child labour is outside the scope of this study, we should 
note that two laws to prevent child labour were held unconstitutional.** 
(4) The commerce power as an implement of social reform: The best 
constitutional weapon to protect collective bargaining undoubtedly -lay in 
the commerce power. Since 1824 it has been well settled that congress 
could “prescribe the rule by which commerce was to be governed”** and 
finally, in 1903, it was accepted, after a bitter court struggle, that congress 
might prohibit things from moving in inter-state commerce.”” The com- 


19Qn May 15, 1935, in the first senate speech on the National Labor Relations Act. 
See 79 Congressional Record 7566, col. 2, citing various cases. 

20See P. Lorwin, American Federation of Labor (1935), at pp. 187-9. 

21See C. Daugherty, Labor Problems in American Industry (1941), at pp. 635 ff., 
where anti-union tactics are described. 

22See M. A. Hallgren, “Labor under the New Deal” in 42 Current History 
(1939), at p. 568. 

23See A. M. Edwards, “Composition of the Nation’s Labor Force” in 184 Annals 
of the American Academy of Political and Social Sciences (1936), at p. 14, table 1. 

24], M. Gillette, and J. M. Reinhardt, Problems of a Changing Social Order 
(1942), at pp. 343-5, where it is stated that the death-rate of the unskilled workman 
is 13.1 per cent as compared with only 7 per cent for the professional classes and 
8.7 per cent for all workers. 

25See H. A. Millis, Economics of Labor (New York, 1938), at p. 439. The 
cases referred to are Hammer v. Dagenhart, (1918) 247 U.S. 251, and Bailey v. 
Drexel Furniture Company, (1922) 259 U.S. 20, 42 Sup. Ct. 449. 

26Gibbons v. Ogden, (1824) 9 Wheat. 1, at p. 196. 

27Kentucky Whip & Collar Company v. Illinois Central Railroad, (1937) 299 
U.S. 334 (and cases cited at pp. 346-8), 57 Sup. Ct. 277, 81 L. Ed. 270. Yet the 
leading case, argued three times before the supreme court of the United States, was 
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merce power is significantly extended in the Shreveport Case, as the 
result of which, according to Mr. Charles Fahy, “Congress has power to 
regulate both interstate and intrastate activities when they are inseparably 
mingled.”** This doctrine seemed indeed broad enough to permit the 
regulation of labour. But two hurdles remained: one was the notable 
“Sick Chicken” Case of 1935, forbidding congressional regulation of 
matters that had no direct effect on inter-state commerce, and the Carter 
Coal Case of the following year which laid down a very mechanical test 
of directness.” Yet on February 10, 1937, when the Jones and Laughlin 
Case was being argued before the supreme court, the Honourable Stanley 
Reed, solicitor-general, believed that “the theory upon which Congress has 
control and may regulate strikes with intent to effect interstate commerce 
is quite clear and quite well known.”*° 

In the vivid, turbulent history of railway labour, important opinions 
had been delivered affirming the power of congress to regulate safety 
appliances,*' intra-state railway rates,®* and liability for injuries.** In 
this railway-labour field, indeed, the common-law doctrine of the fellow 
servant had been radically changed by means of the commerce power.** 





Champion v. Ames, (1903) 188 U.S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492, which dealt 
with the exclusion of lottery tickets from inter-state commerce. 

28The Shreveport Case, (1914) 234 U.S. 342, is quoted by Mr. C. Fahy in Santa 
Cruz Company v. National Labor Relations Board, (1938) 303 U.S. 453, at p. 459. 
See also National Labor Relations Board y. Fainblatt, (1939) 306 U.S. 601, at p. 605, 
n. 1, for Mr. Justice Stone’s citation of cases on power of congress to protect com- 
merce from “interference or injury due to activities which are wholly intrastate.” 

29See A. L. A. Schechter Poultry Corporation v. United States, (1935) 295 U.S. 
495,55 Sup. Ct. 837, 79 L. Ed. 1570, 97 A.L.R. 947; also Carter v. Carter Coal 
Company, (1936) 298 U.S. 238, 56 Sup. Ct. 855, 90 L. Ed. 1160. See also 24 Min- 
nesota Law Review, at p. 949. 

8°He cited the first Coronado Case, (1922) 259 U.S. 344; the second Coronado 
Case, (1925) 268 U.S. 295; Loewe v. Lawlor, (1908) 208 U.S. 274; Duplex Printing 
Company v. Deering, (1921) 254 U.S. 443; and Bedford Cut Stone Company v. Stone 
Cutters Association, (1927) 274 U.S. 37. See Arguments in Cases, etc., with serial 
number 10099, 75 Cong. 1 Sess., at p. 122. 

81Southern Railway Company v. United States, (1911) 222 U.S. 20, 32 Sup. Ct. 
2, 56 L. Ed. 72. 

32Houston, E. & W. T. Railway v. United States, (1914) 234 U.S. 342, 34 Sup. 
Ct. 833, 58 L. Ed. 1341; Railroad Comm. of Wis. v. Chicago, Burlington & Quincy 
Railroad, (1922) 257 U.S. 563, 42 Sup. Ct. 232, 66 L. Ed. 371, 22 A.L.R. 1086. 

383Mondou v. New York, N H. & R. R., (1912) 223 U.S. 1, 32 Sup. Ct. 169, 
56 L. Ed. 327, 38 L.R.A. (N.S.) 44. 

84See J. W. Tait, “Making Democracy Safer for Railway Servants” in 10 
George Washington Law Review (1942), at pp. 272-301, where an account is given 
of the modernization of the doctrines of fellow servant, negligence, and assumption 
of risk from 1840 onwards. 
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Statesmen, including Theodore Roosevelt,*® commented on the inter-state 
character of business, and by 1941 inter-state migratory labour was a 
national problem, according to the select committee of the house of repre- 
sentatives.** By 1929, it was plain that about 75 per cent of the coal-mining 
business was interstate.*’ “The great strikes of 1919, 1922, 1927, to secure 
renewal of union contracts, stopped production and shipment from all 
or substantial parts of the coal fields and seriously affected commerce 
and industry.”** But the mining and shipment of coal was only one of 
dozens of other businesses whose labour relations were potentially subject 
to federal regulation under the commerce clause. 

(5) Due process and modern administration: The twenty-five years 
following the civil war witnessed a revolution in the national economy.*® 
The transition to modern technological society made possible an undreamed 
of increase in human happiness if the machine were handled in the interests 
of human welfare. A dangerous cultural lag,*° however, appeared in 
the fact that traditional court procedure did not keep abreast of technology. 
Our administrative law, complains Professor D. O. Bowman, has been 
obliged to struggle constantly with the nineteenth-century idea of separation 
of powers, with an over-all perverted conception of “natural rights.”*' 
The old-fashioned constitution and old-fashioned legalistic procedure were 
fighting against what Professor Gellhorn believes is the inevitable expansion 
of modern administration. Many people still thought that “liberty” 
signified an entire absence of governmental control and restraint.**? The 
courts, primarily conceived to serve as umpires in adversary causes, were 
not equipped for executive tasks. One instance will serve as an illustra- 
tion. When prosecuting the monopolistic aluminum interests, the depart- 
ment of justice submitted two pages of aluminum import statistics. Court 
procedure required the production of all the original books of record since 


35See H. F. Pringle, Life and Times of William Howard Taft (New York, 
1939), vol. II, at pp. 571-2. 

86See 52 Monthly Labor Review (1941), at p. 1347. 

87Effect of Labor Relations, Bulletin No. 2 of the National Labor Relations 
Board (1938), at pp. 4-5. 

88] bid., at p. 47. 

89See A. M. Schlesinger, Political and Social Growth of the American People, 
1865-1940 (New York, 1940), at pp. 39 ff., c. 2, on the “Economic Revolution.” 

4°0On the important concept of the “cultural lag,” see any of the better recent 
college sociologies, notably those by Ogburn and Nimkoff and Sutherland and Wood- 
ward. 

41See D. O. Bowman, Public Control of Labor Relations (New York, 1942), at 
p. 412. 

42See W. Gellhorn, Administrative Law (1940), at p. 3. 








410 THe UNIversity oF Toronto Law JOURNAL 


1890. It took about a week to verify the figures on the two pages.** 
Congress, moreover, is not administratively competent to handle such 
delicate tasks, for instance, as making scientific tariffs.** Yet if judges 
do not make good administrators, they have done a splendid job in formulat- 
ing the principles of due process, a doctrine of reasonableness not merely 
in court procedure but also in administrative action.*® 


II. Tue BackGRrouNpD IN CONGRESS 


(1) The first National Labour Relations Board: The old labour 
board did a good job in settling some 700 strikes involving 229,040 
employees.*® The main trouble with that board, in the view of its 
director, was its lack of enforcement power.** The first labour board, 
of course, was set under the National Industrial Recovery Act, s. 7 (a) 
of which safeguarded the right of collective bargaining.** This section 


48See C. D. Edwards in 30 American Economic Review (1940), reprinted in 
the American Economic Association’s Readings in the Social Control of Industry 
(Philadelphia, 1942), at pp. 14-15. 
#4*See R. Phillips, American Government and Its Problems (New York, 1941), 
‘at p. 623. 
“This is the view of Professor Matthews in the American Constitutional System 
(New York, 1940), at pp. 440-1. 
“6See National Labor Relations Board, First Annual Report (1936), at p. 7. 
*7See L. R. Garrison in 184 Annals of the Academy of Social and Political 
Science (1936), at pp. 138-9. In 24 Survey Graphic (1935), Mr. Garrison gives the 
first board’s historical background; at p. 597 he expresses the view that s. 7 (a) of 
the National Industrial Recovery Act was not a success in providing for enforcement, 
etc. See infra, n. 48, for 7(a). Note that there was a National Labour Board under 
7(a), created Aug. 5, 1933, by President Roosevelt, preceding the first National Labour 
Relations Board or “old board.” See National Labour Relations Board, First Annual 
Report (1936), at p. 4. 
48S. 7(a) The National Industrial Recovery Act read as follows: “Every code of 
fair competition, agreement, and license approved, prescribed, or issued under this 
title shall contain the following conditions: (1) That employees shall have the right 
to organize and bargain collectively through representatives of their own choosing, 
and shall be free from interference, restraint, or coercion of employers of labor, or 
their agents, in the designation of such representatives or in self-organization or in 
other concerted activities for the purpose of collective bargaining or other mutual aid 
or protection; (2) that no employee and no one seeking employment shall be required 
as a condition of employment to join any company union or to refrain from joining, 
organizing, or assisting a labor organization of his own choosing; and (3) that 
employers shall comply with the maximum hours of labor, minimum rates of pay, 
and other conditions of employment approved or prescribed by the President.” Quoted 
in House Report 1147, 74 Cong. 1 Sess. (1935, June 10), as reported by Mr. Connery 
from the Committee on Labour, at p. 3, serial number 9888. 
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and the old board were the product of political and social evolution, just 
as the American constitution itself was such a product.*® Under N.LR.A. 
plant organization increased notably,"® despite employer hostility. Yet 
after the settlement of the big textile-workers strike in the fall of 1934, 
Professor Brooks believed that labour was in a decline, that union solidarity, 
in sum, had been a failure.*? 

(2) Congress begins a new era for labour: S. 1958: The Wagner- 
Connery Bill was made special order in the senate on June 19, 1935, its 
number being S. 1958. On May 15, 1935, Senator Wagner rose to make 
the maiden speech on the bill.** The legalization of collective bargaining, 
he believed, could be foreshadowed in Commonwealth v. Hunt, but the 
“modern classic statement” was written by Chief Justice Taft as follows: 
“Union was essential to give laborers opportunity to deal on equality with 
their employers.”** For the use of the Sherman Antitrust Act and ‘the 
injunction against labour unions, the senator had only the most scathing 
criticism. In regard to labour’s economic background, “the fragile anti- 
trust laws did nothing to prevent the compounding of business into larger 
and larger units.” Technology had doubled the capacity of the average 
worker from 1919 to 1933. Yet, as the concentration of wealth increased 
the proportionate share of the worker in the earnings of business fell.** 
Defending the new deal labour policy, the senator affirmed, “the break- 
down of section 7 (a) has driven a dagger close to the heart of the 
recovery program.”** The existing labour board could merely refer cases 
to the recovery administration; and this process was insufficient since 
judicial compulsion was needed. S. 1958, continued the senator, merely 
embodied existing well-known principles. The present need was for a 
“specific catalogue of forbidden practices” to prevent employers: (1) from 








49See C. Hockett, Political and Social Growth of the American People, 1492-1865 
(New York, 1940), at 283, n. 1. 

50See R. L. Lund, “Labor Organization,” etc., in 178 Annals of the Academy of 
Social and Political Science (1935), at p. 48. 

51See House Report 1147, cited supra, n. 48, at p. 4. 

522abor on New Fronts, Public Affairs Pamphlet No. 21 (New York, 1938), at 
p. 1. 
58See 79 Congressional Record 9676, col. 2. The text of Senator Wagner’s 
original bill is to be found at pp. 2368-71. 

54Commonwealth v. Hunt, (1842) 4 Metcalf (Mass.) 111. The statement of 
Taft C.J. is to be found in American Steel Foundries v. Tri-City Central Trades 
Council, (1921) 257 U.S. 184. For Senator Wagner’s speech see 79 Cong. Rec., 
7565-7573. 

55Qn the concentration of wealth, Senator Wagner cited appropriately H. G. 
Moulton, Formation of Capital (Washington, 1935). 

5679 Cong. Rec., 7571. 
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interfering with the free organization of employees, (2) from compelling 
employees to join company unions, and (3) from refusing to bargain 
collectively. The constitutionality of S. 1958, Senator Wagner shrewdly 
noted, would depend on the courts’ answer to the two questions of whether 
labour regulations could be controlled by the commerce power and whether 
such regulation would be consonant with demands of due process.” 

S. 1958 did not go through the senate without challenge. Senator 
Tydings of Maryland attacked the bill as harmful to beneficial company 
unions, and with the Maryland senator sided Michigan’s Senator Couzens. 
But the big liberal senators, Borah, Norris, and Walsh, all supported the 
valiant champion of labour from New York. And outside the senate, 
S. 1958 was endorsed by Jewish and by Roman Catholic groups, by the 
Federal Council of Churches, and of course by labour."* 

In the house, S. 1958 encountered opposition both frivolous and 
ferocious. Mr. Rich of Pennsylvania proved himself a poor prophet when 
he asserted that the bill would give labour no new rights and would 
merely cause strife.°* The extreme statements of the opposition provoked 
Mr. Sweeney of Ohio to righteous indignation: 


Mr. Chairman, who is opposing this bill? The same groups that opposed the 
Workmen’s Compensation Act in every State, the same ones that opposed the mothers’ 
pension acts, the old-age pension acts; the same ones that opposed safety regulations 
for the railroads and steamships, the same ones that opposed sanitary regulations for 
the sweatshops and factories, the same group that upheld child labor.®° 


Mr. Truax of Ohio joined in denouncing the anti-labour pressure groups." 
Undoubtedly, a well-organized outside campaign was going on with the 
aim of preventing passage of S. 1958." Typical of exaggerated constitu- 


5779 Cong. Rec. 7571. Senator Wagner noted that freedom of organization had 
been upheld in the Railway Clerks’ Case, (1930) 281 U.S. 548. Strikes undoubtedly 
placed a burden upon commerce, the doctrine of which had been applied to labour 
in the following cases: In re Debs, (1895) 158 U.S. 564; Duplex Printing Press Co. 
v. Deering, (1921) 254 U.S. 443. In other cases the doctrine was that unfair practices 
might be enjoined even before a strike occurred. In Chicago Board of Trade v. Olsen, 
(1922) 262 U.S. 1, the federal regulation of future sales of grain was brought under 
the commerce power. 

58For the Federal Council of Churches commendation of the bill, see 79 
Congressional Record, at p. 7680. See also ibid., at pp. 7680-1, 6749. 

5979 Congressional Record, at p. 9690. 

60] bid., at p. 9705. 

*1[bid., at pp. 9714-15. Such pressure groups were also denounced by Mr. 
O'Connor as “paid shouters,” at p. 9677. 

62See statements of Mr. Sabath of Illinois on June 19, 1935, op. cit., at p. 9680, 
and of Mr. Withrow of Wisconsin, at p. 9691. 
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tional forebodings is the following statement from Georgia’s Mr. Cox: 
“The purpose of the measure, as all honest minds must confess, is to 
circumvent the effect of the recent ruling of the Supreme Court in the 
Schechter Case.”** State sovereignty was to be stricken down by an 
unwarranted extension of the commerce power and federal government in 
the United States would perish! Less emotionally, Mr. Lehlbach of 
New Jersey argued on June 19 that the undue extension of the interstate 
commerce power implicit in S. 1958 would unlawfully invade the domain 
of the states’ police power, would also wipe out the necessary distinction 
between “commerce” and “manufacturing” and inter-state and intra-state 
commerce, and would unduly extend the powers of the executive.** 

Yet in both senate and house, in spite of lobbyists, pressure groups, 
and prophecies of constitutional doom, S. 1958 passed.*® It passed, too, 
without substantial amendment. The largest amendment by far in the 
house was the rewriting of S. 1 in its present form. 

(3) Labour desires no arbitration: One striking amendment to, or 
rather elimination from, S. 1958 was made in the senate. The original 
bill of Senator Wagner devoted an entire section, no. 12, to arbitration. 
S. 12 proposed to give the new labour board irrevocable power to act 
as arbitrator when parties to a dispute agreed to submit the whole or part 
of it to the board. Yet the original s. 12 was quietly dropped, probably 
because of off-the-record protests of labour. Had he been more familiar 
with labour history, Senator Wagner would have known that compulsory 
arbitration has always been anathema to the toilers and their unions. In 
view of present developments and public sentiment concerning labour, the 
question is whether the provisions of the lost section of S, 1958, or 
similar provisions, might not some day become labour law and practice. 

(4) S. 1958, comment: The text of the National Labour Relations 
Act,** deserves brief comment. S. 1 is interesting for its noteworthy 
assertion that systematic and prolonged employer-opposition to unioniza- 
tion and collective bargaining has been the prime cause of industrial 
unrest, and that this unrest, in its turn, has substantially burdened inter- 
state commerce to such a degree that the declared policy of the United 
States should be henceforth the protection of inter-state commerce by 
safeguarding full and free collective bargaining. The second paragraph of 

“ s. 1 condenses into a fev’ words much of the modern economic theory of 





6379 Congressional Record, at p. 9679. 
64(1935) 295 U.S. 495. 

8579 Congressional Record, at p. 9678. 
®6Public, No. 198, 74 Cong., approved July 5, 1935, 29 U.S.C.A., 152. 
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the causes of depressions. S. 2 contains the definitions needful for an 
administrative statute with respect to which much litigation is expected. 
S. 3 creates the National Labour Relations Board of three members to 
hold office for five years,** but removable by the president for malfeasance 
in office. The board must make an annual report.°** Each member of 
the board receives an annual salary of $10,000 and is eligible for reap- 
pointment. The board is given power to appoint an executive secretary, 
attorneys, examiners, and regional directors. The “old board” established 
June 29, 1934, ceased to exist, but all its employees were transferred 
automatically to the new board. 

Rights of employees: According to s. 7: “employees shall have the 
right to self organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their own choosing, and 
to engage in concerted activities,°® for the purpose of collective bargaining 
or other mutual aid or protection.” Denial of such bargaining contitutes 
“an unfair labor practice” under s. 8. Other unfair labour practices are, 
(1) interfering with or coercing employees in the exercise of rights under 
s. 7; (2) dominating or interfering with a labour organization, in other 
words, establishing and promoting “company-unions”; (3) discriminating 
“in regard to hire or tenure of employment,” that is, making hiring or 
firing dependent, respectively, upon abstaining from, or joining, a labour 
union. S. 9 (a) may be quoted in full: “Representatives designated or 
selected for the purpose of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall be the exclusive 
representatives of all the employees in such unit for the purpose of col- 
lective bargaining in respect to rates of pay, wages, hours of employment, 
or other conditions of employment.” The board is given power to decide 
which of several units should be the one suitable for collective bargaining, 
whether “employer unit, craft unit, plant unit, or subdivision thereof.” 

The general procedure of the board, as it appears in s. 10, is not 
legal but quasi-legal and administrative. If, after the hearing and taking 
of testimony, the board finds that certain persons are guilty of unfair 
practices, it may serve an order requiring such persons to cease and to 
desist from such practices, and to take “such affirmative action, including 





7Of the three original members, one had a one-year term, another a three-year 
term. 


68From which result the excellent annual reports of the National Labour Relations 
Board. 
®°The permission to engage in concerted activities is no doubt inserted to protect 


the labourer from the judicial prohibition of strike activities under a misapplied 
doctrine of conspiracy. 
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reinstatement of employees with or without back pay, as will effectuate 
the policies of the Act.” Section 11 gives to the board or its authorized 
agents authority to issue subpoenas to compel attendance of witnesses at 
hearings and to compel production of records and other evidence. In the 
event that a person refuses to obey the subpoena, or the cease and desist 
order of the board, the latter may invoke the assistance of the court 
which will issue an order requiring obedience, and “any failure to obey 
such order of the court may be punished by said court as a contempt 
thereof.” 

A leading student of labour problems, believed that democracy was 
thus at last written into labour relations."° According to President 
Roosevelt, the National Labour Relations Act defined “the right of self- 
organization of employees in industry for the purpose of collective bargain- 
ing” by safeguarding that right legally ; and the Act was not mediatory or 
conciliatory but judicial."* By this, of course, the president meant quasi- 
judicial and administrative. The Nation believed that the Wagner Bill 
signified a fundamental change which “by legalizing collective bargaining 
makes possible an ultimate shift in economic power from employers to 
workers.”*? 

Most of us would agree that the National Labour Relations Act, which 
long had no counterpart in Canada,"* embodied four basic principles as 
Mr. Ludwig Teller points out, namely :"* (i) free employee self-organiza- 
tion and collective bargaining; (ii) majority representation; (iii) a 
remedial principle with administrative machinery after the style of the 
federal trade commission to enforce the obligations of the Act;"* (iv) the 
principle that, while the National Labour Relations Act created private 
rights, it exists primarily to vindicate public wrongs. 

This process turns upon two types of duties: (i) preventing employers 
in interstate commerce from engaging in unfair labour practices, and (ii) 


70C, Daugherty in Labor Problems in American Industry (New York, 1941), at 
p. 940. 

"For the president’s statement approving Act see National Labour Relations 
Board, First Annual Report (1936), at p. 9. 

72141 Nation (1935), at p. 32. 

™3See Miss M. Mackintosh, “War Labor Policies in Canada” in 224 Annals of 
the Academy of Social and Political Science, etc. (1942), at pp. 76-7. 

74See L. Teller, The Law Governing Labor Disputes and Collective Bargaining 
(New York, 1940, with annual supplements), s. 243. 

™T. R. Fisher, Industrial disputes and Federal Regulation (New York, 1940), 
at p. 131, comments on the judicial quality of the board’s procedures, but these, he 
adds, are preventive. 
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settling controversies with respect to the representation of employees." 
The National Labour Relations Act, which as the board’s general counsel, 
Mr. Charles Fahy, points out, is not arbitral or mediatory, but rather 
guarantees collective bargaining,’ is of course founded on existing law. 
This is the belief of its sponsors in congress,"* and of competent legal 
analysts who view the Act appropriately as “the logical development of 
the many years during which various techniques of dealing with the prob- 
lems of labor relations have been utilized by the Federal government.” 
Mr. Teller*® calls attention to the board’s statement in its First Annual 
Report, that “the machinery for the prevention of unfair labor practices 
affecting commerce follows closely the familiar provisions of the Federal 
Trade Commission Act, a procedural pattern which had been repeatedly 
approved as an appropriate and constitutional method for the administra- 
tion of federal law.”** Numerous earlier laws contained provisions for 
collective bargaining,** and that, according to Mr. W. M. Leiserson, is 
the great political aim of labour.** Previous laws also contained clauses 
prohibiting unfair labour practices.** 

What are the “most important” sections of the National Labour 
Relations Act? Are they, as stated by New York’s Representative 
Marcantonio, those on self-organization and bargaining (s. 7), and 
defining and forbidding unfair labour practices (s. 8) providing for 
representation and elections (s. 9), and preventing unfair labour practices 





T6See 52 Monthly Labor Review (1941), at p. 851, citing National Labour Rela- 
tions Board, Fifth Annual Report. Mr. Justice Roberts in American Federation of 
Labour v. National Labour Relations Board, (1940) 308 U.S. 401, at p. 405, notes 
the similar “two principle functions” of the board, that of safeguarding elections being 
provided for in s. 9 of the Act, that of preventing unfair labour practices being provided 
for by s. 10. 

™See “The National Labor Relations Act” in 15 Indiana Law Journal (1939), 
at p. 108. 

™8See House Report 1147, 74 Cong. 1 Sess. serial 9888, at pp. 15, 31-2. 


70. W. Koenig, “The National Labor Relations Act” in 23 Cornell Law 
Ouarterly (1937-8), at p. 392. 


80Supra, n. 74. 

81First Annual Report (1936), at p. 11. 

82See W. L. McNaughton, Development of Labor Relations Law (Washington, 
D.C., 1941), at pp. 150-1 for the following: Railway Labor Act, 48 Stat. 1185 (1934), 
2, giving employees the right to organize, and other statutes, also state laws. 

83See W. M. Leiserson, “Growing Pains of American Labor Movement” in 224 
Annals of the Academy of Social and Political Science (1942), at p. 5. 

84In his maiden speech on the National Labour Relations Act on May 15, 1935, 


in the senate, Senator Wagner referred to several such clauses. See 79 Congressional 
Record 7569. 





Tue NATIONAL LABor RELATIONS AcT 417 


(s. 10) ?** In the Jones and Laughlin Case, Chief Justice Hughes called 
especial attention to s. 7.5° On the other hand, there is the view that, 
s. 8 is definitely outstanding because it remedies long-standing abuses and 
denial of democracy by prohibiting unfair labour practices particularly 
discrimination.“* Rough weather undoubtedly lay ahead for the newly 
launched ship of labour democracy. There was a belief that the 
procedure of the National Labour Relations Act would offend vested 
interests: the board could not be enjoined in its work by the federal 
district courts; it was allowed the characteristic administrative freedom 
in the admission of evidence; the circuit courts had to accept the findings 
of the board when supported by evidence; and in formal hearings the 
agents of the board seemed to combine in themselves the qualities of both 
judge and prosecutor.** Yet as it turned out in court decisions, all 
objections to the Act were subject to review by the courts on the ground 
that evidence must be fairly considered.*® This would seem adequate 
precaution against arbitrary action by the board. Yet Professor Mason 
of Princeton believed that the National Labour Relations Act was 
“paternalistic” and also unnecessary since the national government already 
had the power to protect labour—a statement which ignored dozens of 
court decisions.*° More realistically, other observers feared constitutional 
troubles for the National Labour Relations Act in respect to the two main 
questions of due process and inter-state commerce.** And the Nation hard 
upon the passage of the Act observed forebodingly, “labor will enter the, 
battle area of the basic industries to find company unions firmly 
established.”®? 


III. Tue BatTTLe IN THE Courts: ESTABLISHING CONSTITUTIONALITY 


‘The first formal meeting of the new National Labour Relations Board 
was held on September 4, 1935. Five divisions were created in the 
board’s office in Washington, D.C.—legal, administrative, trial examiner, 
economic, and publications. The work of the legal division was placed under 


85] bid., at p. 9698. 
*6301 U.S. 1, at p. 33. 
87See C. Ward in 48 Yale Law Journal (1939), at p. 1152. He thinks s. 8, on 
discrimination, is most important of all the sections in the Act. 

88See R. R. R. Brooks, Unions of Their Own Choosing, at p. 203. 

8°] bid., at p. 215. 

8°See A. T. Mason, “Labor and Judicial Interpretation” in 184 Annals of the 
Academy of Social and Political Science (1936), at p. 122. 
1See L. K. Garrison in 24 Survey Graphic (1935), at p. 634. 
92141 Nation (1935), at p. 32. 
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the two main sections—Litigation and Review—the former being placed 
under an associate general counsel, and the review section, set up to do 
legal research, under an assistant general counsel.** 

(1) The procedure of N.L.R.B.:** Under s. 10 of the National Labour 
Relations Act, the board soon developed workable rules of procedure. If 
evidence appeared sufficient to sustain a charge, the regional director was 
instructed to endeavour to persuade the employer to cease the unfair 
practice in question v-ithout resorting to regular procedure. Professor 
Brooks*® draws attention to some interesting facts in this connection: 
16 per cent of the cases involving union charges of unfair practices were 
settled informally, 24 per cent of the cases involving charges of em- 
ployers against the unions were withdrawn, 55 per cent of the cases were 
adjusted, and only about 5 per cent went through regular legal procedure. 
“Every effort,” reported the board in 1936, “is made . . . to conduct 
hearings with all the dignity and impartiality of court proceedings, without 
at the same time creating an atmosphere which is so formal as to inhibit 
participation by workers and others.”** In the period of less than a year 
covered by the board’s First Annual Report, 865 charges were filed 
involving more than 160,000 employees.*” Many of the charges concerned 
representation for collective bargaining. The record of disposition of 
charges was very good with a total of 44.3 per cent of closed cases in this 
category disposed of before hearings.** The cases involving unfair practices 
are adversary in nature, but the cases on representation appear to be 
essentially matters requiring administrative decision by the board as to 
which bargaining unit of several is appropriate on the basis of fair 
elections.*® 

(2) The a priori condemnation of the Liberty League: Fair pro- 
cedure did not satisfy the ultraconservatives. Their opposition took 
various forms.’ At first, there was the flooding of congress with petitions 





"National Labour Relations Board, First Annual Report (1936), at p. 14. 
*4See ibid., at pp. 21-4. 
*5R. R. R. Brooks, op. cit., at pp. 7, 9, 16, cites these figures from the several 


annual reports before 1939. See C. Fahy, 15 Indiana Law Journal (1939), at pp. 
112-13. 


First Annual Report (1936), at p. 24. 
®7See First Annual Report (1936), at p. 33. 
*Tbid., at pp. 40-1. In this period 202 petitions were filed in the regional offices 


involving over 75,000 employees and one charge filed at the head office in Washington, 
D.C. involved 4,800 employees. 


*°See C. Fahy, op. cit., at p. 119. 


100See D. O. Bowman, Public Control of Labor Relations (New York, 1942), 
at pp. 412-14. 
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and telegrams against the National Labour Relations Act. Then came the 
assertion that the Act was unconstitutional and the effort to kill it by 
means of injunctions in the lower courts. By vigorous counter attacks, 
the board strove with a fair measure of success to prevent what might 
have been “a flood of suits” arising out of these injunctions many of 
them “fantastic” in character. Of 83 suits instituted in the early history 
of the board, 59 applications for temporary injunction were defeated.*™ 
But the American Liberty League, which did not approve of liberty 
in labour relations, issued a brief through its legal committee on September 
5, 1935, asserting that the National Labour Relations Act was uncon- 
stitutional."°? “The burden of the league brief,” one observer declared, 
“is the now antiquated doctrine that the individual worker must have the 
right to make his personal contact with the employer and that majority 
representation deprives him of it.”*°* The chief criticism which may be 
directed against the league’s brief is that it was purely obstructive propa- 
ganda. Many employers were so misinformed by the league’s dictum as 
to enter into a prolonged campaign of futile and needless opposition to 
the Act.’ Some legal students frankly did not know what to expect. 
“Lacking the omniscience of the Liberty League,” one observer concluded 
that he must necessarily resort to “that laconism of dubiety—if.""” If 
the supreme court of the United States chose to rely on the doctrine of 
ultra-conservative labour cases, this meant the end of the Act.** Yet there 
was hope for it in the doctrine of the more liberal labour cases.’ 





101See First Annual Report (1936), at pp. 46-9. See particularly the condemna- 
tion of this misuse of the injunction by Way J., cited in Brooks, Unions of Their Own 
Choosing (1939), at p. 206, n. 5. 

102Report on the Constitutionality of the National Labour Relations Act (New 
York, 1935). 

108See 141 Nation (1935), at p. 369. The editor believed that gratitude was due 
to the Washington, D.C., newsmen for their sharp criticism of the antiquated con- 
stitutional doctrine of the league’s brief. 

104See Congressman Murdock’s criticism of this opposition in 72 Virginia Law 
Review (1941), at p. 636. 

105See I. Starr in 10 St. John’s Law Review (1936), at p. 362. 

106See the following cases: Adair v. United States, (1908) 208 U.S. 161, 28 
Sup Ct. 277; Coppage v. Kansas, (1915) 236 U.S. 1, 25 Sup. Ct. 240; Lochner v. 
New York, (1905) 198 U.S. 45, 25 Sup. Ct. 539; Adkins v. Children’s Hospital, 
(1923) 261 U.S. 525, 43 Sup. Ct. 394. See I. Starr, op. cit. 

1077. Starr, op. cit., noted the old-time police power case of Holden v. Hardy, 
(1898) 169 U.S. 366, 18 Sup. Ct. 383, also Bunting v. Oregon, (1917) 243 U.S. 241, 
37 Sup. Ct. 435. The other main case also noted has been cited by many others: 
namely, the Railway Clerks’ Case, or Texas & New Orleans R.R. Co. v. Brotherhood 
of Railway and Steamship Clerks et al., (1930) 281 U.S. 548, 56 Sup. Ct. 427, upholding 
the bargaining provisions of the Railway Labour Act. 
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Frequently, in 1936 and 1937, the circuit courts had upheld the orders of 
the board.’ 


(3) The five labour board cases: Our analysis of constitutional issues 
surrounding the National Labour Relations Act may be dealt with under 
two headings—the inter-state commerce power and due process. The 
technical labour-lawyer’s analysis may be more complicated. Mr. Teller, 
for instance, discusses the constitutionality of the Act under the following 
headings: due process, undue delegation of power, trial by jury, invasion 
by the national government of power reserved to the states, the meaning of 
the definition of the term “labor dispute,” freedom of speech and freedom 
of the press and, of course, inter-state commerce.*** However, for present 
purposes, the argument as to the reserved power of the states comes within 
the commerce doctrine, so does the controversy as to what may be a 


“labor dispute”; all the other pomts mentioned are in the realm of due 
process broadly conceived."*® 


The oral arguments in N. L. R. B. v. Jones and Laughlin Steel Cor- 
poration, the first of the “five epoch-making decisions” on the Act,"** were 
heard on February 10, 1937.%7 Mr. J. W. Madden, chairman of the 
National Labour Relations Board, replying to Mr. J. W. Davis, emphasized 
the continuity of the production of steel in inter-state commerce in what 
was “a nation-wide enterprise,”’'* and described the shabby treatment of 


108See National Labour Relations Board vy. Pennsylvania Greyhound Lines, 
(1936) 91F. 2d 178 (C.C.A. 3); National Labour Relations Board v. Tidewater 
Express Lines, (1937) 91 F 2d 301 (C.C.A. 3); Jeffery-De Witt Insulator Co. v. 
National Labour Relations Board, (1937) 91 F 2d 134 (C.C.A. 4); Renown Stove 
Company v. National Labour Relations Board, (1937) 90 F. 2d 1017 (C.C.A. 6); 
National Labour Relations Board vy. Santa Crus Fruit Packing Company, (1937) 


91 F. 2d 790 (C.C.A. 9); Lyons v. Eagle-Picher Lead Company, (1937) 90 F. 2nd 
321 (C.C.A. 10). 


109See L. Teller, op. cit., 246-52. 

110Other analyses bear this out. In his argument before the supreme court of 
the United States in the Jones & Laughlin Case, for example, J. W. Madden spoke 
of the main questions as being those of commerce, the fifth amendment, jury trial, 
free speech. 

111The phrase issued by the present chairman of the board, Mr. H. A. Millis, in 
224 Annals of the Academy of Political and Social Science (1942), n. 17. 

112See Senate Doc. 52, 75 Cong. 1 Sess., Arguments in Cases, etc.; serial 10099, 
at p. 107. ‘ 

118The former democratic candidate for president said: “We assert that the Act 
by its scope outruns the commerce power and is an effort to regulate matters that 
fall far outside of its field and that appears by the Act from its preamble, from its 
definitions, from its operative or effective sections, and from its legislative history, 
and that there shines through the Act a clear and studied purpose on the part of 
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certain employees of the Beaver Valley Lodge No. 200, ten of whom 
had been dismissed on trivial grounds although the real reason was their 
membership in the lodge. The striking events of “White Monday,”™* 
March 29, 1937, when the Frazier-Lemke and the Railway Labour Acts 
were held constitutional, gave hope to the friends of the Act. 


National Labour Relations Board v. Jones & Laughlin Steel Corporation’ 


The opinion of Chief Justice Hughes in the Jones & Laughlin Steel 
Corporation Case was in the spirit of “White Monday.” In this notable 
opinion, the chief justice first reviewed the unusual facts of labour dis- 
crimination and of economic inter-state relationships. He referred to the 
steel corporation’s “completely integrated enterprise” with its nineteen 
subsidiary companies “owning and operating ore, coal and limestone prop- 
erties, lake and river transportation facilities and terminal railroads.” The 
corporation owned and operated iron ore mines in Michigan and Minnesota, 
coal mines in Pennsylvania, limestone quarries in the latter state and in 
West Virginia, owned certain small connecting railroads, warehouses in 
Chicago, Detroit, Cincinnati, and Memphis, structural steel fabricating 
shops in New York, had sales offices in twenty cities, and paid 10,000 
employees in the Aliquippa plant alone.'** 

(i) The scope of the Act: It had been charged that the Act was “an 
attempt to regulate all industry, thus invading the reserved powers of the 
States over their local concerns.” If these charges were true, admitted 
Hughes C.J. the Act would indeed fall before the tenth amendment under 
the principle of Schechter Corporation v. United States," for “that 





Congress to bring all the industries of the country, as far as language can accomplish 
it, within the reach of the supervision of the National Labour Relations Board” (see 
Arguments in Cases, etc., supra, n. 112, at p. 59). See also ibid. for Mr. Madden’s 
striking argument on the power of congress to prevent strikes. In three situations, 
he asserted, federal power affects industrial relations, “(a@) when such strife involves 
an intent to affect commerce, (b) where such strife has the necessary effect of 
substantially burdening commerce, (c) where such strife is an example of constantly 
recurring industrial strife which is a burden,” etc. The national government, argued 
Mr. Madden, could deal also with strikes that were not intentional, and here he cited 
the First Coronado Coal Case, (1922) 259 U.S. 344. Citing Stafford v. Wallace 
(1922) 258 U.S. 495, 42 Sup. Ct. 397, 66 L. Ed. 735, he said “the pattern of com- 
merce we have here fits admirably the language” of the Stafford Case as to the flow 
of commerce. 

114See R. H. Jackson, The Struggle for Judicial Supremacy (New York, 1941), 
at pp. 207-13. 

115(1937), 301 U.S. 1, 81 L. Ed. 893, 57 Sup. Ct. 615, 108 A.L.R. 1352. 

116See (1937) 301 U.S. 1, at pp. 25-8. 

117See (1935) 295 U.S. 495, at pp. 549, 550, 554. 















422 





THe UNIversity oF Toronto Law JouRNAL 


distinction between what is national and what is local in the activities of 
commerce is vital to the maintenance of our federal system.” But, from 
another point of view the statute might be constitutional, the critical words 
being “affecting commerce” for, under the Act, the board might regulate 
not all labour activity but only that which affected commerce,’** and, 
according to the Second Employers’ Liability Cases,** “it is the effect 
upon commerce, not the nature of the injury, which is the criterion.” 

(ii) The unfair labour practice in question: Referring to s. 7 of 
the Act, the chief justice said that the Act in its present application went 
no further “than to safeguard the rights of employees to self-organization 
and to select representatives of their own choosing for collective bargain- 
ing” without coercion. And then he uttered that powerful statement on 
the need for collective bargaining with which this study begins.**° The 
point of view of the chief justice is humane, and suggests the provisions 
of the Railway Labor Act of 1926 and its amendment of 1934.'** 

(iii) Application of the National Labour Relations Act to employees 
in production: The Schechter Case and Carter v. Carter Coal Company'** 
could be distinguished from the instant case chiefly because of the economic 
facts alluded to—the vast interdependent activities which taken together 
constituted a “stream or flow of commerce” of which the Aliquippa plant 
was the “focal point” to such an extent “that industrial strife at that point 
would cripple the entire movement” of the aforesaid commerce. The 
fundamental principle here, set forth as long ago as The Daniel Ball 
Case,*** lay in the congressional mandate to enact all appropriate laws to 
protect and advance commerce. And this was a plenary power. Not 
merely inter-state but also intra-state activities might thereby be regulated, 
provided ‘that the latter showed “a close and substantial relation to inter- 
state commerce” sucli that control of the former was needed to protect the 
latter. On this point Hughes C.J. cited the Shreveport Case*** and Wis- 
consin Railroad Commission v. Chicago, B. & Q. R. Co.,’** both landmarks 
-‘1i8Hughes C.J. cited the Railway Clerks’ Case, (1930) 281 U.S. 548, at p. 570; 
the Schechter Case, (1935) 295 U.S. 495, at pp. 544-5; and Virginian Railway v. 


System Federation No. 40, (1937) 300 U.S. 515. 

119(1912) 223 U.S. 1, at p. 51. 

120Citing the American Steel Foundries Case, (1921) 257 U.S. 184 (at p. 209), 
42 Sup. Ct. 72. 

121Virginian Railway v. System Federation No. 40, (1937) 300 U.S. 515. 

122The Schechter Case, (1935) 295 U.S. 495, at p. 547; The Carter Coal Case, 
(1936) 298 U.S. 238, at pp. 304, 317, and 327. 
123(1870) 10 Wallace 557, at p. 564. 
124(1914) 234 U.S. 342, at pp. 351-2. 
125(1921) 257 U.S. 563, at p. 588. 
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in the regulation of intra-state railroad rates, and other cases.** The 
famous anti-trust cases also showed “the close and intimate effort which 
brings the subject within the reach of federal power.”**’ The same point 
was also emphasized in landmark cases on labour law.'** 

(iv) Effect of unfair practices in steel production: In spite of the 
steel corporation’s contention of a break in the stream of commerce, the 
fact remained that the stoppage of the corporation’s activities because of 
industrial strife would have a very serious, perhaps catastrophic, effect 
upon inter-state commerce. This question of effect could not be dealt with 
“in an intellectual vacuum.” Commerce, as experience showed, must be 
protected from “the paralyzing consequences of industrial war.” 

(v) Due process: the means employed by the Act: Inasmuch as the 
corporation might conduct its business without restraint, employees should 
enjoy the correlative right to organize. The restraint exerted under s. 9 (a) 
obligated the employer merely to confer with labour’s “authorized repre- 
sentatives.” The Act did not “compel agreements between employers and 
employees.” With such legislation, the Adair and Coppage cases could 
not interfere.*° The Act was not meant to interfere with the normal 
hiring or discharging of employees, but was decidedly calculated to prevent 
an employer from intimidating or coercing employees away from free 
collective bargaining. Although the procedural provisions of the Act were 
challenged, they did not “offend against the constitutional requirements 
governing the creation and action of administrative bodies.”**° The Act 
established the usual standards to which the board must conform: com- 
plaint, giving notice, and providing for hearing, the same to rest upon due 
evidence and findings of fact, with final review of orders of the board by a 
designated court. The argument, that the rule of the seventh amendment 
was violated by s. 10 as to denial of trial by jury, was without merit. 


126Such as Florida v. United States, (1931) 282 U.S. 194, at pp. 210-11; Southern 
Railway Company v. United States, (1911) 222 U.S. 20; Baltimore & Ohio R.R. Co. 
v. Interstate Commerce Commission, (1911), 221 U.S. 612. 

127For the Antitrust Cases, see United States v. American Tobacco Company, 
(1911) 221 U.S. 106. In the Standard Oil Case, (1911) 221 U.S. 1, at p. 39, 
Hughes C.J. discussed the argument of respondent corporation as to the Knight Case, 
(1895) 156 U.S. 1. 

128Such as Loewe v. Lawlor, (1908) 208 U.S. 274; the Bedford Cut Stone Case 
(1927), 274 U.S. 37; the First Coronado Case, (1922) 259 U.S. 344, at p. 478; the 
Second Coronado Case, (1925) 268 U.S. 295, at p. 310. 

129See Adair v. United States, (1908) 208 U.S. 161, and Coppage v. Kansas 
(1915), 236 U.S. 161. 

130/nterstate Commerce Commission v. Louisville & N. R. Co., (1913) 227 US. 
88, at p. 91. 
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The seventh amendment did not apply to proceedings unknown to common 
law nor to cases where recovery of money damages was merely an incident 
to equitable relief. The main issue here was the reasonableness of the 
due process procedure in s. 10 itself. 

The decision of the circuit court of appeals was therefore reversed, 
and the cause remanded. No wonder that the case was heralded as a 
notable broadening of the commerce power.’** By two tests that power 
had been held broad enough “ to sanction federal regulation of a vertically 
integrated business with wide interstate ramifications” : first, as to whether 
the effect of unfair practices upon inter-state commerce were direct or 
indirect and, secondly, whether it were great or “substantial.’""** Yet the 
last and due-process portion of the opinion kills the argument that the 
National Labour Relations Act is an unconstitutional delegation of 
legislative power and denial of jury trial."** Hughes C.J. had not covered 
all the road of constitutionality for the Act but he had taken seven-league 
strides towards the desirable social goal. 


National Labour Relations Board v. Fruehauf Trailer Company'** 


In the Fruehauf Trailer Company Case, cited by Mr. H. A. Millis, 
chairman of the board, as laying down the law against the use of labour 
spies or agents provocateurs,** Hughes C.J. referred all questions of 
general constitutionality to the Jones & Laughlin Case, but gave special 
attention to the facts, some of which have already been reviewed as a 
sample of labour espionage.**® The Fruehauf Company was plainly in 
the current of inter-state commerce, since more than 50 per cent of the 
materials used in the plant were shipped in from outside Michigan and 
more than 80 per cent of the finished product was shipped outstate.?** 
So the circuit court which had denied the authority of the board was 
reversed.*** 

131See 24 Minnesota Law Review, at p. 941. On reserved powers, cf. 2 Teller, 
op. cit., s. 249. 

182See L. W. Koenig, in 23 Cornell Law Quarterly (1937-8), at pp. 394-5. 

188See 2 Teller, op. cit., s. 247 as to delegation and s. 248 as to jury trial. 

134(1937) 301 U.S. 49, 57 Sup. Ct. 642, 81 L. Ed. 893, 10 A.L.R. 1372. 

135See 224 Annals of the Academy of Political and Social Science (1942), at p. 13, 
n. 46. Cited with the Fruehauf Case are Friedman-Harry Marks Clothing Case, 
(1937) 301 U.S. 58, and the Consolidated Edison Case, (1938) 305 U.S. 197. 

136See supra, n. 11. 

187The Fruehauf Company had thirty-one branches for sales in twelve different 
states, a subsidiary in Toronto, Canada, and seemed to be the biggest company making 
trailers in 1934. 
188Reversing (1936) 85 F. 2d 391. 








Tue NATIONAL LaBor RELATIONS AcT 


National Labour Relations Board v. Friedman-Harry Marks 
Clothing Company'*® 


The third labor board case, like the second, was mainly one of facts 
to be judged by the doctrine of the Jones & Laughlin Case. These facts 
showed that Friedman-Harry Marks Company was conducting .a manu- 
facturing business in men’s clothing in inter-state commerce with the main 
plant in Virginia receiving 99.57 per cent of manufacturing materials 
from outside the state. The company had been guilty of unfair practices 
and again the decree of the circuit court of appeals was reversed.’*® While 
Chief Justice Hughes thought that the evidence submitted by the board 
was pertinent and good, McReynolds J. complained that the board “received 
a mass of testimony largely irrelevant.’** 


Freedom of speech and press: Associated Press v. National Labour 
Relations Board’* 


The fourth labor board case, also adjudged April 12, 1937, concerned 
the discharge of a capable and faithful employee and rewrite man, Morris 
Watson, for his newspaper guild organizing activity. In his opinion, 
Roberts J. showed how the news gathering and selling business of the 
Associated Press involved “the constant use of channels of interstate and 
foreign commerce,” and amounted to intercourse in the constitutional sense 
of Gibbons v. Ogden.’*® His conclusion,’** said Roberts J., was “un- 
affected by the fact that the petitioner does not sell news and does not 
operate for profit.’”"** Hence the board’s order, requiring Watson to be 
reinstated, was constitutional under the commerce power. The press was 
not free from all restraint, since it must answer for libel, contempt of 
court, anti-trust infractions, and demands of taxation. In addition, by the 
reasoning of the Jones & Laughlin Case, the board’s order was not con- 


trary to due process. Hence the decree of the lower court affirming the 
order was upheld.’** 





189(1937) 301 U.S. 58, 57 Sup. Ct. 645, 81 L. Ed. 893, 108 A.L.R. 1375. 
140(1936) 85 F. 2d 1. 

141See R. R. R. Brooks, op. cit., at p. 210. 

142(1937) 301 U.S. 103, 57 Sup. Ct. 650, 81 L. Ed. 953. 

143(1824) 9 Wheat. 1, at p. 189. 

144Pensacola Telegraph Company v. Western Union, (1877) 96 U.S. 1, at p. 10; 
Federal Radio Commission vy. Nelson Bros. Co., (1933) 289 U.S. 266, at p. 279; 
International Textbook Co. v. Pigg, (1910) 217 U.S. 91, at p. 107; Indiana Farmers’ 
Guide Publishing Co. v. Prairie Farmer Publishing Co., (1934) 293 U.S. 268, at p. 270. 
145Pipe Line Cases, (1914) 234 U.S. 548, at p. 560. 

146Affirming (1936) 85 F. 2d 56. 
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The four conservative members of the court, Sutherland J. with Van 
Devanter, McReynolds, and Butler JJ. concurring, of course dissented. 
Sutherland J. made what seems like a rather odd distinction between the 
first and the fifth amendments, asserting that whereas by the fifth amend- 
ment liberty was qualified by due process, the liberty of the first amendment 
was “guaranteed without qualification” and thus put “into a category 
apart,” so that they were “incapable of abridgement by any process of 
law.” This peculiar ascription of divinity to the first amendment obviously 
would nullify all regulation of speech and press in the public welfare. 

The Associated Press Case extended the application of the commerce 
power in respect to labour in all forms of inter-state communication.*** The 
board noted this fact in its bulletin, Collective Bargaining in the Newspaper 
Industry,** mentioning the years of Watson’s professional service,’*® and 
referring to monopolistic press chains like those of William Randolph 
Hearst.?*° 


Washington, Virginia & Maryland Coach Company v. National 
Labour Relations Board*™ 


In the last of the labour board cases, the coach company had been guilty 
of refusal to reinstate certain unfairly discharged employees as required 
by the board. In questioning the company’s counsel as to why he appeared 
before the court, Chief Justice Hughes suggested that no new constitutional 
issue had presented itself, but the company counsel replied with simple 
innocence, “we think we have a constitutional right to hire and discharge 
the people and conduct our business in our own way.”**? The supreme 
court ignored this naive statement, and upheld the lower court in affirm- 
ing the board’s order upon the evidence presented.*** 





147See L. W. Koenig, in 23 Cornell Law Quarterly (1937-8), at p. 396. 

148Bulletin No. 5 (1938). 

1497 bid., at p. 160. 

150[bid., at p. 48: “A single issue of a modern daily will carry the almost 
contemporaneous details of a California election, a Massachusetts labor dispute, a 
Kansas dust storm, and a European coup d'etat.” On Hearst see at p. 162 and (1937) 
2 National Labour Relations Board, at p. 530. 

151(1937) 301 U.S. 142, 57 Sup. Ct. 648, 81 L. Ed. 965. 

152See Sen. Doc. 52, 75 Cong. 1 Sess., serial 10099, at p. 1937. Counsel cited, 
wrongly, Crowell v. Benson, (1932) 285 U.S. 22, and St. Joseph Stockyards Co. v. 
United States, (1936) 298 U.S. 38. 

15385 F. 2d 990. See Washington, Virginia & Maryland Coach Company v. 
National Labor Relations Board, (1937) 301 U.S. 142, at p. 146 as to evidence. The 
petition had made no mention of any claim as to sufficiency of evidence. Even so, 
s. 10(e) of the Act would control, provided that evidence offered by the board were 
conclusive. ’ 
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Dissent and comment on the five board cases: The four conservative 
members of the supreme court gave a general dissent to the whole modern 
doctrine of three of the five labour board cases,’** complaining that the 
court had departed from the “well established principles” of the Schechter 
and Carter Coal Cases. This statement was based principally on a cita- 
tion of only the outstanding narrow opinions on the commerce power.** 
Contemporary legal opinion pointed out the problems still unsettled. Did 
the Act apply to businesses of small extent and volume, which might also 
be predominantly intra-state? The Jones & Laughlin Case had laid down 
only that bargaining was permissible, not compulsory. What should be 
done, then, with employees determined to sabotage the bargaining 
process ?*5* 

The board was jubilant over the five cases, and reported that “the 
effect of the action of the Supreme Court was instantaneous. An over- 
whelming number of charges and petitions were filed in the various 
regional offices, a number far greater than the small staff of the Board 
could handle. The rate of increase was approximately 1000 percent.” But 
employers were not ready to accept the Act.*** “Little Wagner Acts” 
were passed by Massachusetts, New York, Utah, Pennsylvania, and Wis- 
consin.*** The Pennsylvania law was upheld,’*® and in Allen-Bradley 
Local No. 1111,’ the Wisconsin statute was upheld on the authority of 
state police power, the supreme court of the United States stating, in an 
opinion of Douglas J. that the National Labour Relations Act did not 
impair the sovereignty of the several states over regulation of labour 
activities. -_ 





154The four justices were McReynolds, Van Devanter, Sutherland, and Butler. 
They dissented to the views of the Jones and Laughlin, Fruehauf Trailer, and Fried- 
man-Harry Marks Cases. See (1937) 301 U.S. 76. The four justices, rather unfairly, 
also criticized the procedure of the labour board as well as the three opinions by 
Chief Justice Hughes. 

155Such an outmoded case, for instance, as United States v. E. C. Knight Co., 
(1895) 156 U.S. 1, at pp. 12-13. 

156See N. L. Nathanson, “The Wagner Act Decisions Studied in Retrospect” in 
32 Illinois Law Review (1937), at pp. 196-206. 

157See National Labour Relations Board, Second Annual Report (1937), at pp. 1-2. 

158See P. M. Herzog, in 224 Annals of the Academy of Political and Social 
Science (1942), at p. 19. 

15952 Monthly Labour Review (1941), at p. 931. 

160(1942) 315 U.S. 740, 62 Sup. Ct. 820, affirmed 237 Wis. 164, 295 N.W. 791. 

161See editorial comment in 24 Minnesota Law Review (1940), at pp. 277-8. 
In other cases unsuccessful efforts were made to vacate state labour acts on ground 
of conflict with the National Labour Relations Act. The rule here is until the 
National Labour Relations Board has acted, state boards have authority. 


13 
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(4) The continued expansion of the commerce power: In the Santa 
Crus Case, it was shown how denial of union activity had resulted in 
labour warfare’™ before the board issued an order directing the employer 
to cease and desist from engaging in unfair practices. The Santa Cruz 
Company, stated Chief Justice Hughes, was “directly and largely engaged 
in interstate and foreign commerce.”*** Such commerce could be protected 
from burdens on the principle of “close and intimate effect.” Labour 
disputes might be prevented, and discrimination, therefore, forbidden by 
the board. The federal power, continued the chief justice, could be 
exercised over “activities which separately considered are intrastate,” pro- 
vided there existed a close and substantial relation of the intra-state to 
the inter-state activities."* The difference between “direct” and “indirect” 
effect on commerce was one of degree to be decided, not by a mathematical 
formula, but by the special circumstances surrounding individual cases, and 
here Hughes C.J. cited prominently the Shreveport Rate Case.’® 

Some years ago, Professor B. C. Gavit fell into despair over the “utter 
confusion” of the reasoning in the cases on the commerce clause. What 
was needed, he asserted, was a clear simple test of commerce based on such 
a criterion of practical reasonableness as had been developed in the 
doctrine of due process. The opinion in the Santa Crus Case, surely, was 
at long last based on a rule of reason that would have delighted Professor 
Gavit."** Yet some critics appeared to think that the old doctrine of 
obstruction to commerce was safer than that of substantial relation.’*** The 
facts and doctrine of the Mackay Case, heard a few weeks later, concerned 
commerce in respect to regulation of the labour contract by congress, 





162Santa Crus Fruit Packing Co. v. National Labour Relations Board, (1938) 
303 U.S. 453, 58 Sup. Ct. 656, 82 L. Ed. 954. 

163Jn connexion with orders, Hughes C.J. cited: Savage v. Jones, (1912) 225 
U.S. 501, at p. 520; Texas & N. O. R. Co. v. Sabine Train Co., (1913) 227 U.S. 
111, at pp. 114, 122; Penna. R. Co. v. Clark Bros. Coal Mining Co., (1915) 238 U.S. 
456, at pp. 465-8. 

164Schechter Corporation v. United States, (1935) 295 U.S. 495, at p. 546. 

165(1914) 234 U.S. 342, at p. 351. The following cases, inter alia, were also 
cited: Chicago & N. W. Ry. Co. v. Bolle, (1931) 284 U.S. 74, at pp. 78-9; New 
York, N. H. & H. R. Co. v. Besue, (1932) 284 U.S. 415, at p. 420; Federal Trade 
Commission v. Raladam, (1931) 283 U.S. 643, at pp. 647-8. 

166The Commerce Clause (Bloomington, Indiana, 1932), passim. 

16TIt was correctly noted, however, that the doctrine in the Santa Crus Case 
would let the board take jurisdiction over any employer who shipped a substantial 
part of his goods in inter-state commerce, or across state lines. See “Interstate 
Commerce Jurisdiction of National Labour Relations Board” in 47 Yale Law Review 
(1938), at pp. 1221 ff. 
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which regulation was permissible and constitutional to prevent burdens 
to commerce.*** 

But the Consolidated Edison Case,’ in which the opinion was given 
appropriately by Chief Justice Hughes, again made tighter the applica- 
tion of the commerce power to labour disputes.**® On the basis of the 
doctrine in the Shreveport Case, congress could take preventive measures 
to regulate labour disputes which burdened commerce, and the relation to 
commerce, as in the Santa Cruz Case, was one of degree.*" Public 
utilities selling part of their services to agencies engaged in inter-state 
and foreign commerce now were clearly placed within the jurisdiction of 
the board.’** What might be called the economic inter-state commerce 
facts are as strikingly set forth in the Consolidated Edison Case is in the 
Jones and Laughlin Case.*™* 

The question in the Fainblatt Case,‘"* reasoned Stone J., was whether 
the Act was “applicable to employers not themselves engaged in inter- 
state commerce who are engaged in a relatively small business of processing 
materials which are transmitted to them through the channels of interstate 
commerce and which after processing are distributed through these 
channels.” By the doctrine of previous cases on the National Labour 
Relations Act, small employers were not exempt; and it was immaterial 
whether the materials were owned by the processor and shipped directly 
to him or to agents at the factory.*** Even the old-time cases proved that 





168(1938) 304 U.S. 333, at p. 347, reversing 87 F. 2d 611, 92 ibid. 761. 

'69( 1938) 305 U.S. 197, 59 Sup. Ct. 206, 83 L. Ed. 126, affirmed 95 F. 2d 390 
with modifications. 

179See (1938) 305 U.S. 197, at p. 220, where Hughes C.J. cited: Shreveport 
Case, (1914) 234 U.S. 342; Wisconsin Railroad Commission v. Chicago, B. & Q. 
R. R. Co., (1922) 257 U.S. 563; New York v. United States, (1922) 257 U.S. 591; 
and the Jones & Laughlin Case, (1937) 301 U.S. 1, at pp. 37-41. 

171Florida v. United States, (1931) 282 U.S. 194, at pp. 211-12. 

172See (1938) 305 U.S. 197, at p. 219. 

173Note the first paragraph of the syllabus condensing such facts as follows: 
Consolidated Edison is “an integrated system of public utilities . . . engaged in supply- 
ing electric energy, gas, and steam . . . within New York City and adjacent West- 
chester county. They serve over 3,500,000 customers with electricity and gas, largely 
for residential and domestic purposes. In 1936 they supplied about 97.5% of the 
total electric energy sold in the City and about 100% of that sold in the county. 
They do not sell for resale without the State. They have about 42,000 employees, 
their total payroll in 1936, with retirement annuities and separation allowances, 
amounting to nearly $82,000,000.” See (1938) 305 U.S. 197, at p. 198 for rest of 
syllabus. See also Teller, op. cit., s. 257, with Consolidated Edison Case, s. 250. 

174(1939) 306 U.S. 601. 

175Gloucester Ferry Company v. Pennsylvania, (1885) 114 U.S. 196, at p. 203; 
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transportation across state lines was commerce,*"* and the mere volume of 
inter-state commerce should not be considered in determining the jurisdic- 
tion of the National Labour Relations Board and other regulatory agencies 
such as the Federal Trade Commission.’ In the White Swan Company 
Case, the board was given jurisdiction over what would appear to be a 
local business that was located on a state line.*"* In the Louisville Refining 
Company Case and the Jeffery-De Witt Insulator Company Case, the 
doctrine was upheld that the board should have jurisdiction over those 
companies who bought supplies from without a state and shipped finished 
goods to other states.*"* The doctrine of the Shreveport Rate Case again 
appeared when the board was upheld in the Suburban Lumber Company 
Case.**° And questions of title were no bar to the jurisdiction of the 
board.*** 

“The almost insurmountable hurdle” of direct effect upon commerce 
had at last been overcome,"** perhaps incorrectly in A. B. Kirschbaum 
Company v. Walling.*** Yet this broad construction was surely in keeping 
with modern regulation of business, as was shown strikingly, for instance, 
in the Wrightwood Dairy Case,’** in which mere competition of intra-state 
with inter-state activities was held to be a basis for the federal regulation 
of the former, in this case milk moving into a marketing area. Mulford v. 


Wabash, St. Lowis, & P. Ry. Co. v. Illinois, (1886) 118 U.S. 557; Hanley v. Kansas 
City Southern Ry. Co., (1903) 187 U.S. 617, at p. 619; Morf v. Bingaman, (1936) 
298 U.S. 407; Ingels v. Morf, (1937) 300 U.S. 290. 
116Gibbons v. Ogden, (1824) 9 Wheat. 1; Champion v. Ames, (1903) 188 U.S. 
321. 

17TVery similar in its facts and doctrine to the Fainblatt Case is National Labour 
Relations Board v. Bradford Dyeing Association, (1940) 310 U.S. 318. The facts, 
as given by Black J. are very striking, as to the C.I.O. organizers at Westerly, R. I. 

178(1941) 313 U.S. 23. Douglas J. was irked by objectionable generality in 
questions of the cases certified. 

179(1939) 308 U.S. 568, certiorari denied to the sixth circuit court of appeals in 
the Louisville Refining Co. Case, (1939) 102 F. 2d 678. See Teller, op. cit., s. 261. 
Certiorari was denied in the Jeffery-De Witt Case, (1937) 302 U.S. 731 to the fourth 
circuit court of appeals, (1937) 91 F. 2d 134. See also Crowe Coal Co. v. National 
Labour Relations Board, (1939) 308 U.S. 584, certiorari denied to eighth circuit 
court of appeals, 104 F. 2d 633. 

180Certiorari denied, (1941) 314 U.S. 693 to third circuit court of appeals, 121 
F. 2d 829. 

181G00d Coal Co. v. Nation! Labour Relations Board, (1940) 310 U.S. 630, 
certiorari denied to sixth circuit court of appeals, 110 F. 2d 501. 

182See 24 Minnesota Law Review (1940), at p. 955. 

183(1942) 316 U.S. 517, 86 L. Ed. 1054, 62 Sup. Ct. 1116. 
184(1942) 315 U.S. 110. 
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Smith, upholding the federal Tobacco Inspection Act,’** is similarly broad 
in scope. 


IV. Due Process 1n PRACTICE 


(1) Public authority of National Labour Relations Board: In the 
proceedings clustering around the National Labour Relations Board one 
may behold due process put into practice. The new deal, as was noted 
by Professor S. H. Schlichter, turns private labour policy into public 
policy.*** The public authority of the board is the fourth of Mr. Teller’s 
four basic principles of the Act. Thus the doing of unlawful acts by labour 
unions does not excuse employers who have committed unfair practices 
and thus have offended against public policy.*" It was ng doubt in anger 
at employers who played “ducks and drakes” with the Act while paying 
lip service to it that Douglas J. in the Link-Belt Company Case objected 
strenuously to needless modification of the orders of the board made in the 
interest of public policy.*** The board, serving as a public court, prescribes 
“new and functional” criteria as to unfair labour practices.**® Fairness 
demands such a court, even if employers may object, as in Pittsburgh Plate 
Glass Company v. National Labour Relations ‘Board, that s. 9 (b) of the 
Act is an unconstitutional delegation of power,’ because the board is 
given authority to decide what is the appropriate bargaining unit. And 
this procedure of the board seems like a happy reversal of the trend as to 


delegation of power commented upon unfavourably by — Professor 
Gellhorn.*™ 


Chief Justice Hughes put the public authority of the board beyond 
question in the Consolidated Edison Case, concerning a cease and desist 


185(1939) 307 U.S. 38, 59 Sup. Ct. 648, 83 L. Ed. 1092. 

186See “Labor and Government” in 25 Yale Review (1935), at pp. 258-74. 

187See 2 Teller, op. cit., s. 243, for the principles, enforced in Carlisle Lumber 
Co. v. National Labour Relations Board, (1939) 306 U.S. 646, certiorari denied to 
ninth circuit court of appeals. See (1939) 99 F. 2d 533; also (1938) 304 U.S. 575, 
and (1937) 94 F. 2d 138, enforcing 2 N.L.R.B. 248. 

188See National Labour Relations Board v. Link-Belt Co., (1941) 311 U.S. 584, 
at p. 599. 

189Reversing 110 F. 2d, at p. 506. See C. C. Ward, “Discrimination under the 
National Labour Relations Act” in 48 Yale Law Journal (1939), at p. 1160. 

199See (1940) 113 F. 2d 698 (C.C-A. 8), enforcing (1939) 15 N.L.R.B. 515. See 
2 Teller op. cit., s. 247. 

191See G. D. Bruchin, in 29 Georgetown Law Journal (1940-1), at p. 822. He 
cited (alluding to Professor Gellhorn) Panama Refining Co. v. Ryan, (1935) 293 
U. S. 388; Schechter Case, (1935) 295 U.S. 495; and Carter Coal Case, (1936) 
298 U.S. 238, as unhappy rulings. 
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order of the board as to a utility company’s unfair practices.*°* The 
company’s counsel argued that the board had no standing to issue or 
cause to be issued a decree which would place the employers in contempt 
of court. This contention, said the chief justice, was incorrect because 
congress had provided for “a definite and restricted course of procedure.” 
“It is the Board,” he continued, “and the Board alone or its designated 
agent which has the power to issue its complaint against the person 
charged with the unfair labor practice.” Prominently upholding the 
public authority of an agency established by congress, he cited the case 
of Federal Trade Commission v. Klessner.’** 

(2) Judicial review by the courts: The objection of Douglas J. in the 
Link-Belt Company Case has already been noted. The main admin- 
istrative doctrine of this important case, however, is that, in questions of 
fact-finding and labour-policy determination, the courts shall not substitute 
their judgement for that of the board.**” Another victory for the board, 
also concerning a company union, was the Falk Corporation Case.°* In 
ordering such a union to be disestablished, the board had acted within its 
authority. Yet the board is sometimes checked. In the Ford Motor 
Company Case, adjudged January 3, 1939, it was ruled that the board’s 
authority to modify or set aside its findings “ended with the filing in 
court of the transcript of record.” Thenceforth the court of law had 
jurisdiction. Both board and other litigant were on a common footing, 
for “the aim of the act,” stated Chief Justice Hughes “is simplicity and 
directness in administrative procedure and on judicial review.” And the 
board did not have the right to withdraw its petition at its pleasure, for 
this lay “in the sound discretion of the court.”** And, he added, “the 


192See (1940) 309 U.S. 261, affirming 106 F. 2d 901. 

198(1929) 280 U.S. 19, at p. 25. Hughes C.J. said: “The Federal Trade Com- 
mission Act does not provide private persons with administrative remedy for private 
wrongs. The formal complaint is brought in the Commission’s name; the prosecution 
is wholly that of the Government; and it bears the entire expense of the prosecution” 
( (1940) 309 U.S. 261, at p. 268). 

1%4See supra, n. 191. 

195 National Labour Relations Board v. Link-Belt Company, (1941) 311 U.S. 584, 
reversing 110 F. 2d 503. The lower court here had denied the board the right to 
order an employer to disestablish a union. 

195a(1940) 308 U.S. 453. 

196(1939) 305 U.S. 364, affirming 99 F. 2d 1003, 1009. On permission to withdraw 
at discretion of the court, Hughes C.J. cited the following cases among others: 
Cooper v. Lewis, (1847) 2 Phillips Ch. 177, at p. 181; Bank v. Rose, (1845) 1 Rich. 
Eq. 292, at p. 294; Stevens v. The Railroads, (1880) 4 F. 97, at p. 105; Chicago & 
Alton R. R. Co. v. Union Rolling Mill Co., (1884) 109 U.S. 702, at pp. 713-15. 
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purpose of the judicial review is consonant with that of the administrative 
proceeding itself,—to secure a just result with a minimum of technical 
requirements.”*** Prior to the filing of the transcript of record, however, 
the board might change its findings under s. 10 (d) of the Act,’ and a 
circuit court of appeals might consider additional facts certified to it by 
the board as part of the transcript of record, but mot facts not thus 
certified.’** 

(3) Facts and the evidence: “Substantial evidence,” stated Chief 
Justice Hughes in the Consolidated Edison Company Case, “means such 
relevant evidence as a reasonable mind might accept as adequate to support 
a conclusion.”*° In general, it has been well established in the lower 
courts also that the conclusions of the board when supported by substantial 
evidence are binding upon the courts.** The board has accepted the 
modern liberal view of evidence-taking by an administrative body,*®* 
that “the rules of evidence for administrative bodies must take into account 
the trial-examiner system,” that “in human experience the so-called system 
known as the rules of evidence bulks exceeding small,” and that “dis- 
satisfaction with many of the traditional rules of evidence is rapidly 
crystallizing.”*°* The general impression is that the board takes evidence 
very carefully ;** the supreme court, in the Mackay and Link Belt cases, 


197On the purpose of judicial review, Hughes C.J. cited: Federal Trade Commission 
v. Curtis Publishing Co., (1923) 260 U.S. 568, at pp. 580, 583; International Shoe 
Co. v. Federal Trade Commission, (1930) 280 U.S. 91, at p. 297, and other cases. 

198See Matter of the Petition of the National Labor Relations Board, (1938) 304 
U.S. 486, 58 Sup, Ct. 1001, 82 L. Ed. 1482. See 2 Teller, op. cit., s. 246. 

199See National Labour Relations Board v. Newport News Shipbuilding & Dry- 
dock Company, (1939) 308 U.S. 241. 

200C onsolidated Edison Case, (1938) 305 U.S. 197, at p. 229 citing 93 F. 2d 
985, at p. 989. 

201Some cases are as follows: National Labour Relations Board v. J. Freezer 
& Son, (1938) 95 F. 2d 840 (C.C.A. 4) ; National Labour Relations Board v. Oregon 
Worsted Co., (1938) 96 F. 2d 193 (C.C.A. 9); National Labour Relations Board v. 
Thompson Products Co., (1938) 97 F 2d 13 (C.C.A. 6); Mooresville Cotton Mills 
v. National Labour Relations Board, (1938) 97 F.. 2d 959 (C.C.A. 4); Peninsular 
& O. S. S. Co. v. National Labour Relations Board, (1938) 98 F. 2d 411 (C.C.A. 5); 
National Labour Relations Board vy. Carlisle Lumber Co., (1938) 99 F. 2d 533 
(C.C.A. 9); National Labour Relations Board v. Eagle Mfg. Co., (1938) 99 F. 2d 
930 (C.C.A. 4); National Labour Relations Board vy. Bell Oil & Gas Co., (1937) 
91 F. 2d 509 (C.C.A. 5); National Labour Relations Board v. Carlisle Lumber Co., 
(1937) 94 F. 2d 138 (C.C.A. 9). 

202See National Labour Relations Board, First Annual Report (1936), at p. 23. 

208See K. C. Davis, in 55 Harvard Law Review (1941-2), at pp. 394 ff. 

204See National Labour Relations Act v. Empire Furniture Co., (1939) 107 F. 2d 
92 (C.C.A. 6), in which the court remarked that although the board was not bound 
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upheld the evidence-taking power of the board, and to the same effect 
has denied certiorari.2°° Orders of the board, as one would expect, must 
be stated with “reasonable specificity.”*”’ 

In the Waterman Steamship Case, in 1940, the “single question,” 
stated Black J., was whether the lower court properly reached the con- 
clusion that an order of the board was based on mere suspicion and not 
on substantial evidence. The courts must not defeat the “intention of 
Congress to apply an orderly, informed, and specialized procedure to the 
complex administrative problems arising in the solution of industrial dis- 
putes.” The Act embraced all elements of the employment relationship, 
hence the order of the board was to be upheld.?* This case is happier 
than two others heard on February 27, 1939. In the Sands Case, the 
court held that the conclusion of the board that the Sands Company had 
discharged certain men because of their union activity was unsupported by 
evidence. In National Labour Relations Board v. Columbian Enameling 
& Stamping Company,” the court held that an order of the board, 
requiring reinstatement of certain employees because of the refusal of the 
employer to bargain collectively, was invalid as not based on the evidence. 
But Black J., with Reed J. concurring, dissented vigorously, asserting that 
the majority opinion tended “to nullify the Congressional effort” at regulat- 
ing collective bargaining.*** Legal opinion seemed to be on the side of the 





by strict rules of evidence it still must not arbitrarily substitute guess for proof. See 


other cases cited in Hearings . . . pursuant to House Resolution 258, (Govt. Print. Off., 
1940), at p. 7601 (also known as “Smith Hearings”). 

205(1938) 304 U.S. 333. 

206Marlin-Rockwell Corporation v. National Labour Relations Board, (1941) 313 
U.S. 594, certiorari denied to second circuit court of appeals, 16 F. 2d 586; Stewart 
Die Casting Corporation v. National Labour Relations Board, certiorari denied to 
seventh circuit court of appeals, 312 U.S. 680, 114 F. 2d 849. See also National Labour 
Relations Board v. Maintenance Machinery Co., (1942) 315 U.S. 282, reversing 116 
F. 2d 350, in which the supreme court sustained the findings of the board as supported 
by substantial evidence, citing the Link-Belt Case, (1941) 311 U.S. 584 and Westing- 
house Electric Manufacturing Co. vy. National Labour Relations Board, (1941) 312 
U.S. 660. : 

207See National Labour Relations Board v. Express Publishing Co., (1941) 312 
U.S. 426. 

208(1940) 309 U.S. 206, National Labor Relations Board v. Waterman Steamship 
Corporation, reversing 103 F. 2d. 157. After much legal red tape, the final motion for 
rehearing was denied, (1940) 309 U.S. 696. 

20®National Labour Relations Board v. Sands Manufacturing Company, (1939) 
306 U.S. 332, 59 Sup. Ct. 508, 83 L. Ed. 488, affirrhing 96 F. 2d 721. 

210(1939) 306 U.S. 292, at p. 302 affirming 96 F. 2d 948. 

211(1939) 306 U.S., 292, at p, 302, citing Federal Trade Commission v. Standard 
Education Society, (1937) 302 U.S. 112, at p. 117. 
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dissent, and the Columbian and the Sands cases were regarded as being 
two notable exceptions to the record of the supreme court in upholding 
the board as to findings of fact.*** The fear has been expressed that “this 
growing tendency to reject the findings of . . . boards may do much to 
impair their usefulness.” In time, however, administrative boards would 
be upheld in their rightful activities.*** 

(4) The general question of unfair practices: The forty and more 
volumes of reports published by the board contain a small percentage of the 
total number of unfair labour practice cases.*** One wonders why 
employers object to carrying out the Act. Their refusal, if we may believe 
Mr. Teller, is to be ascribed to a fear that labour unions will try to 
assume management of the employers’ business, a fear evident in Ford 
Motor Company v. National Labour Relations Board.*** The board believes 
that unfair practices are a prime cause of labour disputes,*** and in its 
annual reports it has often cited prominent cases of such practices by 
employers.*** The board has successfully ruled that employers may not 
undermine or oppose labour unions, nor use their vast economic powers 
to coerce small communities while feigning indifference,”** and the board 
may determine how to expunge the effects of prior unfair practice.*’® 

“Conditions are right for collective bargaining when representatives 
of both sides confer with serious intent to adjust differences and to reach 
an acceptable agreement.”**° The employer may not wrongfully refuse 
to bargain ;*** he should not try to bargain with individual employees ;*** 


212See Lesher, “Labor Law” in 25 Cornell Law Review (1940), at pp. 465-9. 

218Fraenkel, “Judicial Interpretation of Labor Laws” in 6 Chicago Law Review 
(1939), at pp. 577-606. 

214See 50 Yale Law Journal (1941) at p. 511, n. 24. 

215See (1941) 312 U.S. 689, certiorari denied to sixth circuit court of appeals, 
114 F. 2d 905. See Teller, op. cit., s. 245. 

216Of 2014 labour disputes beginning in 1935, the major issue in 954, or 47.3 per 
cent, was union recognition. See National Labour Relations Board, First Annual 
Report (1936), at p. 137. 

217One labour board case shows how the employer resorted to appeals to religious 
prejudice: see Matter of Alma Mills, (1940) 24 National Labour Relations Board 1. 

218See Mr. H. A. Millis (chairman of the board) “Federal Protection of Labor” 
in 224 Annals of the Academy, etc., (1942), at p. 12, n. 40, and p. 10, n. 45. 

219See Douglas J., in the Link-Belt Case, (1941) 311 U.S. 584. Also the Inter- 
national Association of Machinists Case, (1940) 311 U.S. 72. 

220See W. L. McNaughton, op. cit., at p. 153, quoting Mr. E. S. Smith. 

221See National Labour Relations Board, Fifth Annual Report (1940), at p. 44 
in reference to s. 8 (5) of the Act and Matter of Singer Manufacturing Company, 
24 N.L.R.B. No. 4. 

222See In re Columbian Enameling and Stamping Co., (1936) 1 N.L.R.B. 181. 
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he must bargain even if there is a strike,*** and this bargaining must be 
more than mere discussion.2** By denying certiorari the supreme court 
has approved the doctrine that there must be good faith on the employer’s 
part when he bargains collectively with his employees.**° 

When it comes to an elaborate and systematic effort to crush labour 
unions, nothing is more revealing than the details of the “Mohawk Valley 
Formula” set forth by the board in Remington Rand, Inc. v. National 
Labour Relations Board.*** The most notable example of violence due to 
employer aggression planless in character is to be seen in the Republic 
Steel Case.**" By denying certiorari, the supreme court has registered its 
disapproval of such unfair practices as anti-union propaganda*** and 
labour spy-work.**° The board has condemned the employer’s black- 
list,2*° and it has declared that an unfair labour practice has been com- 
mitted when employees assemble for work some morning and find their 
plant apparently lifted as if by the perverse powers of Aladdin’s lamp—a 
shop “runaway” to another state.**' 





223] bid. 

224See In re St. Joseph Stock Yards Company, (1936) 2 N.L.R.B. 39. 

225See Singer Manufacturing Co. v. National Labour Relations Board, (1941), 
313 U.S. 595, certiorari denied to seventh circuit court of appeals, 119 F. 2d 131; 
rehearing denied (1941) 314 U.S. 708. 

226(1938) 304 U.S. 576, certiorari denied to second circuit court of appeals, 
94 F. 2d 862. See Teller, op. cit., s. 106, n. 52; also ibid., s. 291 for strike-breaking 
tactics. See description of back-to-work movement in National Relations Board, 
Second Annual Report (1937), at pp. 59, 101. The three big cases on Mohawk- 
Valley tactics are: Alaska Juncau Gold Mining Company, (1936) 2 N.L.R.B. 125; 
Remington Rand, (1937) 2 N.L.R.B. 626, 94 F. 2d 864 (C.C.A. 2); and Republic 
Steel, (1938) 9 N.L.R.B. 219, 107 F. 2d 472 (C.C.A. 3). 

227See n. 229, infra, and Republic Steel Case, (1940) 309 U.S. 684, certiorari 
denied to third circuit court of appeals, 107 F. 2d 472. 

228See Reed and Prince Mfg. Co. v. National Labour Relations Board, (1941) 313 
U.S. 595, certiorari denied to first circuit court of appeals, 118 F. 2d 874. See also 
Arcade Sunshine Co., (1941) 313 U.S. 567, certiorari denied to circuit court of 
appeals for the District of Columbia, 118 F. 2d 49. 

229See Press Co. Inc. v. National Labour Relations Board, (1941) 313 U.S. 595, 
certiorari denied to court of appeals for District of Columbia, 118 F. 2d 937. See 
in Matter of Thompson Cabinet Co., 11 N.L.R.B. 1106, at pp. 1116-17, where the 
board denied re-employment was legal for a labour spy. 

230See Fifth Annual Report (1940), at p. 39. 

231See Viking Pwmp Company v. National Labour Relations Board, (1941) 312 
U.S. 680, certiorari denied to sixth circuit court of appeals, 113 F. 2d 759; Lane Cotton 
Mills Company v. National Labour Relations Board, (1940) 311 U.S. 723, certiorari 
denied to fifth circuit court of appeals, 111 F. 2d 814. For citation of cases including 
ones on runaway shop, see editorial note, “National Labour Relations Act .. . Run- 
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“Of all complaint cases that have come before NLRB in the first six 
years of its existence,” wrote the chairman of the board, “62 per cent 
involved discrimination in regard to employment,”*** and he cited cases 
on this basic labour fact from the Jones & Laughlin Case onwards.*** 
Reading these cases we begin to understand why the National War Labor 
Board of 1918-19 set its face against discrimination,*** or why Professor 
Brooks deemed unusually flagrant the’ practices in the Memphis Furniture 
Manufacturing Case,?** or why in order to detect real discrimination the 
board so carefully examines facts.*** But one cannot see why a legal 
writer calls discrimination “mysterious,”*** when it is so well established. 
“Labour disputes” and “employees” are both in inter-state commerce in 
discrimination cases,*** as was shown in the Mackay Radio Case.*** 

In the opinion of the Phelps Dodge Case.** we have a keen though 
casuistical discussion of the meaning of the term “employee.” This term, 
Frankfurter J. maintained, should not be read so as to deny the board 
power to compel the employer to reinstate certain employees who had 
obtained substantially equivalent employment elsewhere or to order the 
employer to hire persons who had never actually been in his employ. To 
this decision came two dissents: first that of Murphy J. who denied the 
court had any power to modify the board’s order about back pay, and 
second that of Hughes C.J., who put his position very clearly as follows: 


Congress has, we think, by the terms of the Act, excluded from the Board’s power 
to reinstate wrongfully discharged employees, any authority to reinstate those who have 
obtained any other regular and substantially equivalent employment. And we are not 
persuaded that Congress . . . had authorized [the Board] . . . to order the employer 
to hire applicants for work who have never been in his employ or to compel him to 
give them back pay for any period whatever. 


away Shop” in 41 Columbia Law Review (1941), at pp. 329-35. Before the National 
Labour Relations Board Act, the writer points out that the only remedy against the 
runaway shop was in equity where a definite provision of a contract forbade removal. 

282224 Annals of the Academy, etc., (1942), at p. 14. 

2330p. cit., at pp. 14-15. 

234In the Phelps-Dodge Case, (1941) 313 U.S. 177, at pp. 184-1985, Frankfurter J. 
’ cites cases of the labour board of 1918 as to discrimination. 

285R. R. R. Brooks, op. cit., at pp. 16-21. 

286S¢e National Labour Relations Board, Second Annual Report (1937), at p. 71, 
citing several cases. 

28TSee C. Wood in 48 Yale Law Review (1939), at pp. 1152-3. 

238See Consolidated Edison Case, (1938) 305 U.S. 197, 59 Sup. Ct. 206, 82 L. Ed. 
126; National Labour Relations Board v. Waumbec Mills, Inc., (1940) 114 F. 2d 226 
(C.C.A. 1). 

289(1938) 304 U.S. 333. 

240(1941) 313 U.S. 177 (followed in Continental Oil Co. v. National Labour 
Relations Board, (1941) U.S. 212) decided the remedy. 
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Chief Justice Hughes undoubtedly read the plain English of the Act 
correctly. But the matter does not end there. The whole court, through 
no fault of its own, is necessarily rather in the dark about the blacklist, 
as suggested by Congressman Murdock.*** The Act ought specifically 
to be amended, it is submitted, to take care of the blacklist and some other 
things too, and then the lower courts would not be tempted to deny the 
board authority to order reinstatement to employees who have obtained 
substantially equivalent employment elsewhere.*#> 

Threats to discharge,*** as well as refusal to hire,*** are illegal and 
the disregard by an employer of the seniority rights of an employee 
constitutes evidence of a desire to discriminate.*** Yet “the Board has 
never held it to be an unfair labor practice for an employer to hire or 
discharge, to promote or demote, to transfer, lay-off, or reinstate, or to 
otherwise affect the hire or tenure of employees . . . so long as the em- 
ployer’s conduct is not wholly or in part motivated by antiunion cause.”*“* — 
Hence insubordination is good cause for discharge.*** Frank discharge for 
union activity is quite another matter.** 

In the year ended June 30, 1940, about 4,800 workers received back-pay 


240aTn connexion with the blacklist see Jn re Waumbec Mills, (1939) 15 N.L.R.B. 
37 enforced in (1940) 114 F. 2d 226 (C.C.A. 1). The decision of the board declared 
that blacklist was unlawful under the Act. 

240bAt times the lower courts ruled that the board could not order reinstatement 
where other employment had been obtained: Mooresville Cotton Mills v. National 
Labour Relations Board, 94 F. 2d 51, at p. 66; Standard Lime and Stone Co. v. 
National Labour Relations Board, 97 F. 2d 531, at p. 535; National Labour Relations 
Board v. Carlisle Lumber Co., 99 F. 2d 533, at pp. 537-8; National Labour Relations 
Board v. Hearst, 102 F. 2d 658, at p. 664; National Labour Relations Board v. 
National Motor Bearing Co., 105 F. 2d 652, at p. 662; National Labour Relations 
Board v. Botany Worsted Mills, 106 F. 2d 263, at p. 269; and Phelps Dodge Corpora- 
tion v. National Labour Relations Board, 113 F. 2d 202. 

241See Valley Mould & Iron Corporations v. National Labour Relations Board, 
(1941) 313 U.S. 590, certiorari denied to the seventh circuit court of appeals, 116 
F. 2d 760. 

242See South Atlantic Steamship Co. v. National Labour Relations Board (1941) 
313 U.S. 582, certiorari denied to fifth circuit court of appeals, 116 F. 2d 480, rehear- 
ing denied, (1941) 314 U.S. 708. 

243See Burk Bros. v. National Labour Relations Board, (1941), 313 U.S. 588 
certiorari denied to third circuit court of appeals, 117 F. 2d 686. Also Newark 
Morning News Ledger Co. v. National Labour Relations Board, 314 U.S. 693, 
certiorari denied to third circuit court of appzals, 120 F. 2d 262. 

244See National Labour Relations Board, Fifth Annual Report (1940), at p. 37. 

245See Brown Paper Mill Co. v. National Labour Relations Board, (1940) 310 
U.S. 651, certiorari denied to fifth circuit court of appeals, 108 F. 2d 867. 

246See Second Annual Report (1937), at p. 70, on such discharge, citing cases. 
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awards amounting to $650,000 under board rulings.*** The board has not 
followed any set formula for all cases, but has created a new common law.*** 
Its orders are binding even when a company has gone out of business,? 
and the board has described its careful and lengthy procedure as to back 
pay in the Carlisle Lumber Case. In such cases, back pay does more 
than create a new tort.” In Republic Steel Corporation v. National 
Labour Relations Board,*** the court said, “we do not think that Congress 
intended to vest in the Board a virtually unlimited discretion to devise 
punitive measures.” The board had ordered certain employees to be 
reinstated with back pay, and from such pay there was to be deducted 
amounts received from the federal government on work relief projects, 
but it could not require the employer to pay to these governmental agencies 
the sums thus deducted. From this doctrine Black and Douglas JJ. dis- 
sented, and truth to tell, the language of the Act is with the dissenters: 
the Act plainly empowers the employees, if the board so orders, to get 
back pay and says nothing about such windfalls as work relief. 

(5) Union jurisdiction, elections, and company unions: The Act 
coincided with “a period of aggressive organization and bitter inter-union 
conflict”*** and might well have served to accentuate the genuine evils of 
union jurisdiction.** Which union gets control over a given group of 
workers ?*** In this problem area, the misapprehension that the board 
favours the Congress of Industrial Organization as against the American 
Federation of Labour should be corrected. The magazine, Fortune, is 
convinced that the fair record shows clearly that the board does not favour 
C. I. O. any more than the A. F. of L.%* On this issue the anti-labour 


247See 52 Monthly Labour Review (1941), at p. 851. In the Carlisle Lumber 
Company Case, back pay totalled $200,000 or more; see C. W. Ruszkowski, in 48 
Yale Law Journal (1939), at pp. 511, 1265, who suggests that only by such severity 
can the board possibly enforce its necessary orders. See 2 National L.R.B. (1936), 
p. 348 £. 

248See C. W. Ruszkowski, op. cit., supra, n. 247. 

249See 54 Monthly Labour Review (1942), at p. 770. 

250Supra, n. 247; also Fifth Annual Report (1940), at p. 129. 

251See 56 Harvard Law Review (1942), at p. 290. 

252(1940) 311 U.S. 7. 

258See A. Myers, in 18 Boston Law Review (1938), at p. 284. Mr. Myers is the 
New England regional director of the board. 

254See L. J. Jaffe in 49 Yale Law Journal (1939-40), at p. 427. 

255Pyublic Control of Labour Relations (New York, 1942), at pp. 204, 206. 

256See 18 Fortune (1938), at p. 120, a staff article apparently based on first 
hand interviews and fact-finding. 
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Smith committee of the house of representatives is probably mistaken.*** 
Sometimes resort is had by the board to the “Globe doctrine,” by which 
a craft union which has a history of plant organization may, if it chooses, 
throw its lot in with an industrial unit which is to be the collective 
bargaining unit.*** 

In Pittsburgh Plate Glass Company v. National Labour Relations 
Board,?** the facts showed that the Crystal City Glass Workers Union, 
“Independent,” wished to be considered by the board as the sole bargain- 
ing agent for one plant and denied the validity of the board’s order creating 
one bargaining unit for all six plants of the Pittsburgh Plate Glass Com- 
pany. These six plants were located in five different states, and the 
Federation of Flat Glass Workers, a C. I. O. group, took the same position 
as the board. The evidence was deemed by the court sufficient to support 
the board’s decision that a single unit for one plant would frustrate the 
process of bargaining for work conditions for all six plants as a unit.*® 

In American Federation of Labour v. National Labour Relations 
Board,™ the board was upheld in jurisdictional matters over the courts, 
the latter being denied the right to review a simple certification that a 
certain union was the correct bargaining unit.?** 

In the year ending June 30, 1941, representation cases before the 
board totalled 2,690, and of these 1,264 favoured the A. F. of L. and 1,004 
the C. I. 0.2% Mr. Millis, the chairman, has pointed with pride to the 
benefits resulting from orderly board elections,** a condition infinitely 
preferable to labour warfare surrounding the Republic Steel Corporation.?* 
The policy of the Act is not to uphold a scheme of proportional repre- 
sentation but find the majority.2 For proof of this, an election may be 


257H earings . . . Pursuant to H. Res. 258, 76 Cong. 2rd Sess. (Washington, D.C., 
1940), at p. 7621. 

258See Globe Machine & Stamping Co., (1937) 3 N.L.R.B. 294, also comment of 
L. Jaffe in 49 Yale Law Journal (1939-40), at p. 424, also Teller, op. cit., at s. 355. 

259(1941) 313 U.S. 146. 

260(1941) 313 U.S. 599. 

261(1940) 308 U.S. 401. 

262See Teller, op. cit., s. 326; also National Labour Relations Board v. Delaware- 
New Jersey Ferry Co., (1937) 302 U.S. 738, certiorai denied to third circuit court 
of appeals, 90 F. 2d 520. 

263See 52 Monthly Labour Review (1941), at p. 582. 

2647» Labour Information Bulletin (August, 1941), at p. 3, mentioning especially 
the Ford Case, where 77,000 valid votes were cast in the great River Rouge plants. 

265See G. W. Taylor, “Towards a National*Labor Policy” in 162 Atlantic Monthly 
(1938), at p. 339. 

266See W. L. McNaughton, op. cit., at p. 155. 
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needed.*** In such elections for the year ending June 30, 1937, the per- 
centage of employees voting reached the commendable figure of 90 
per cent.?°* 

As Reed J. pointed out in the Pittsburgh Plate Glass Case, the 
board, in deciding on the bargaining unit, takes careful account of factors 
relating to plant organization, collective bargaining, similar employees in 
parallel industries, the geographical location of the industry, and the skill, 
wages, and working conditions of the employees. The complicated con- 
ditions of modern industry prevent the board from laying down any set 
rules for determining the unit ;?”° hence the board may sometimes certify 
a bargaining unit without the need of any election.?" 

Some cases in the supreme court are illustrative. The Lorillard Com- 
pany, for instance, had refused to bargain with a union of tobacco workers, 
but was forced to yield to the decision that it was for the board and not 
for the circuit court to decide whether, after a lapse of time and changing 
conditions, an employer should still be required to bargain with a certain 
union.***? In National Labour Relations Board v. International Brother- 
hood of Electrical Workers,?™* the circuit court received a similar rebuff, 
and was accordingly criticized by writers in law reviews on the ground 
that the intent of congress was plainly not to grant court review before 
the holding of an election.*% In another case, it was held that employers 
are not allowed to supervise the polls during the elections of their 
employees.?** 

Some employers show paternal concern for labour, but not all “company 
unions” have been motivated by fatherly regard. This fact is clearly 





267See Fifth Annual Report (1940), at pp. 60-1. 

268Second Annual Report (1937), at p. 29. 

269(1941) 313 U.S. 146, at p. 153. 

270Fifth Annual Report (1940), at p. 63. 

2710p. cit., at p. 61. 

272National Labour Relations Board v. Lorillard Company, (1942) 314 U.S. 512, 
reversing 117 F. 2d 921. 

273(1940) 308 U.S. 413, reversing (1939) 105 F. 2d 598 (C.C.A. 6). 

274#See P. Travis, “Judicial Review of Representation Cases” in 28 Georgetown 
Law Journal (1940), at pp. 666-87. “An election is obviously only a prior step to 
certification. A direction by the Board that an election be held determines no 
rights, and imposes no obligations. It does not prevent any union from becoming the 
representative of the employees, or from bargaining with the employees. The election 
is merely for the purpose of determining a fact” (at p. 670). 

275New York Handkerchief Manufacturing Co. v. National Labour Relations 
Board (1940), 311 U.S. 704, certiorari denied to seventh circuit court of appeals, 
114 F. 2d 144. 
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shown by the findings of the board.2 The board opposes company 
unions.*** These have definite characteristics,?"* and research such as that 
of the Twentieth Century Fund throws doubt on the value of such 
artificial organizations.*” The Fund points out that the term is a general 
one including various types of employer-sponsored units.**° The Act, of 
course, does not outlaw company unions, if the term is used to describe 
a group of employees who by their own free consent confine themselves to 
the boundaries of a particular plant or employer.*** But consent must be 
free; employers cannot run regular organizers out of town ;*** employees 
must not be prevented from gaining access to union organizers,*** and 
union leaders must not be bribed.?** 

In the Pennsylvania Greyhound Lines Case,**° the main question was 
whether the board could compel an employer to withdraw recognition from 
his own company dominated union. But collective bargaining would be 
a sham with the employer sitting on both sides of the table, for a company- 
dominated union cannot function as a true bargain unit; hence the desires 
of employees organized in a company union can have no weight in the 
collective bargaining process.*** Consequently the board may properly 
require an employer to disestablish a company union.*** This was the 
“sole issue” in National Labour Relations Board v. Newport News Ship- 
building & Dry Dock Company.*** An agent of the employer, his attorney 
for instance,*** may not assist in the formation of a union, and on the other 


276See cases cited by H. A. Millis, op. cit., at pp. 13-14. 

277E.g., in Alaska Juneau Gold Mining Company (1936), 2 N.L.R.B. 125. 

278See Characteristics of Company Unions (1935), U.S. Bureau of Labor Statistics, 
Bulletin No. 634. 

279See speech of Senator Wagner on May 15, 1935, 79 Cong. Rec., at p. 7565. 

280See Labor and the Government, at pp. 65-8. 

281 National Labour Relations Board v. Foote Brothers Gear & Machine Corpora- 
tion, (1940) 311 U.S. 620 (reported below, 4 F. 2d 611). See Teller, op. cit., s. 294. 

282See Brown Shoe Company, (1936) 1 N.L.R.B. 803. 

283See, e.g., Waterman Steamship Case, 7 N.L.R.B. 237, (1940) 309 U.S. 206. 

284See, e.g., Friedman-Harry Marks Case, (1937) 301 U.S. 58. 

285( 1938) 303 U.S. 261, 58 Sup. Ct. 571, 82 L. Ed. 831, 115 A.L.R. 307; followed 
in National Labour Relations Board v. Pacific Greyhound Lines, (1938) 303 U.S. 
272, reversing 91 F. 2d 458. 

28¢Ford Motor Company v. National Labour Relations Board, (1941) 312 U.S. 
689, certiorari denied to sixth circuit court of appeals, 114 F. 2d 905. 

287] ink-Belt Case, (1941) 311 U.S. 584. 

288(1939) 308 U.S. 241. 

28°Cudahy Packing Company v. National Labour Relations Board, (1939) 308 
U.S. 565; reported below, 102 F. 2d 745. The proceedings before the board are 
reported in (1938) N.L.R.B. 472. ~ 
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extreme, a union is company-dominated and, hence, illegal if it owes its 
origin to outright coercion,” or’ if the threat to “runaway” with the plant 
accompanied the formation of the union.”** Evidence that an employer has 
favoured one union over another vitiates a bargaining agreement.*** When 
the union has no regular provision for dues or assessments it is company- 
dominated.*** The doctrine of respondeat superior applies where super- 
visory employees help to form a union,** and the employer himself is 
burdened with responsibility where additional police are taken on the force 
of a town in which the employer has influential social or other connections.””* 
But even in ordering a company union to be disestablished, the board 
must observe requirements of due process.?** 

(6) The board and contracts: “Give the other fellow that which is 
his; take that which is yours. If today you needlessly give away your 
necktie, tomorrow someone will ask for your shirt.”**" In a recently 
published manual, some 2,000 contract clauses have been carefully analysed 
under sixty-one important major headings covering various conditions of 
labour.2** The board favors written contracts. “In recent years .. . the 
number and coverage of written agreements have greatly increased. Today 
they have almost complete industrial coverage in the following industries : 





290Stackpole Carbon Company v. National Labour Relations Board, (1939) 308 
U.S. 605, certiorari denied to third circuit court of appeals, 105 F. 2d 167. The 
proceedings before the board are reported in (1938) 6 N.L.R.B. 171. 

291Titan Metal Manufacturing Company v. National Labour Relations Board, 
(1939) 308 U.S. 615, certiorari denied to third circuit court of appeals, 106 F. 2d 254. 
The proceedings before the board are reported in (1938) 5 N.L.R.B. 577. 

292Warehousemen’s Union, Local 117 v. National Labour Relations Board and 
McKesson & Robbins v. National Labour Relations Board, (1941) 314 U.S. 674, 
certiorari denied to circuit court of appeals of the District of Columbia, 121 F. 2d 84. 

293Texas Company v. National Labour Relations Board, (1940) 311 U.S. 712, 
certiorari denied to fifth circuit court of appeals, 112 F. 2d 744. The proceedings 
before the board are reported in (1939) 17 N.L.R.B. 843. 

2947. Greenbaum Tanning Company v. National Labour Relations Board, (1940) 
311 U.S. 662, certiorari denied to seventh circuit court of appeals, 110 F. 2d 984. The 
proceedings before the board are reported in (1939) 11 N.L.R.B. 300. 

295Elkland Leather Company v. National Labour Relations Board (1940), 311 U.S. 
705, reported below, 114 F. 2d 221. 

296National Labour Relations Board v. Sterling Electric Motors, Inc., (1940) 
311 U.S. 722, motion for certiorari dismissed on motion of counsel for petitioner, 109 
F. 2d 194; 112 ibid., 63; 114 ibid., 738. 

297Quoted in folder announcing Collective Bargaining Contracts, published by the 
Bureau of National Affairs in Washington, D.C. 

2980p. cit., supra, n. 297. See also W. G. Rice, “The Legal Significance of 
Labour Contracts under N.L.R.B.” in 37 Michigan Law Review (1939), at pp. 693 ff. 
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brewing, men’s and women’s clothing, coal mining, fur, flat glass, musical 
performance . . . newspaper printing and publishing, theatrical performance, 
and the railroads.”*®* Labourers, it is believed, desire written agree- 
ments,*** but many employers have been unwilling to grant written contracts 
in a spirit. of free collective bargaining.*°** The supreme court has 
approved the doctrine that written contracts are needed,*” and the circuit 
courts have properly upheld such views.*°* The board has taken the posi- 
tion that “the reduction of collective agreements to writing has become an 
integral element of the collective bargaining process.”** 

In the Heinz Case,** it was held that the refusal of an employer to 
sign a written contract on the request of a labour organization was a 
refusal to bargain collectively. As might have been suspected, the refusal 
to sign a written agreement in this instance was tied up with unfair 
labour practices and a company union. In the National Licorice Company 
Case, the supreme court found that contracts procured with the aid of a 
committee dominated by the employer were in violation of the Act.*® 
Similarly in the International Association of Machinists Case,*" it was 
held that the board could issue a cease-and-desist order to prevent an 
employer from giving effect toa closed-shop contract procured through 
unfair labour practices. In the Sands Manufacturing Company Case,** 
it was held that the company had the right to operate on the basis of 
departmental seniority and that the union violated the contract by demand- 
ing abolition of this system properly agreed upon. In the Consolidated 
Edison Case,*® legal observers believed that the supreme court did not 
preclude the board from exercising the power to set aside contracts, but 





299Written Trade Agreements. Bulletin No. 4 of the National Labour Relations 
Board, at pp. xi-xii. 

800See L. G. Reynolds and C. C. Killingsworth in 224 Annals of the Academy, etc., 
(1942), at p. 32. 

801Written Trade Agreements, supra, n. 299, at p. 206. 

802See Westinghouse Electric & Manufacturing Company v. National Labour 
Relations Board, (1941) 311 U.S. 639, per curiam, on basis of Newport News Case, 
(1939) 308 U.S. 241, and Link-Belt Case, (1941) 311 U.S. 584, reported below, 112 
F. 2d 657. 

803Se¢e Sunshine Mining Company v. National Labour Relations Board, (1941) 
312 U.S. 678, certiorari denied to ninth circuit court of appeals, 110 F. 2d 780. 

804See W. L. McNaughton, of. cit., at p. 154, quoting the board. 

805(1941) 311 U.S. 514. 

806(1940) 309 U.S. 350. 

807(1940) 311 U.S. 72. 

808(1939) 306 U.S. 332. 

809( 1938) 305 U.S. 197. 
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merely held that there must be better evidence that the employer illegally 
promoted such contracts.**® The supreme court has also approved the 
ruling that the employer should not make individual contracts with the 
employees.*** The announcement by an employer that he will try to set 
aside contracts is an unfair labour practice.*'* The board, finally, has also 
specifically ruled out the old “yellow-dog” contract requiring that employees 
refrain from joining a union.*** The board thus believes that in the 
interests of enlightened due process contracts are not irrevocable ; and even 
Mr. Justice McReynolds once admitted that contracts might be set aside 
in the public interest, but that was in 1928 long before there was a 
National Labour Relations Act.*** 

(7) Sitdowns: National Labour Relations Board v. Fansteel Metal- 
lurgical Corporation:*** In the Fansteel Case, strikers forcibly took posses- 
sion of the plant, refused to heed the oral statement of the employer that 
they were discharged, and refused to answer the court order to vacate the 
building. This could not be tolerated. “Seizure, and forcible retention of 
an employer’s factory buildings by employees, in a ‘sit-down’ strike, is 
good cause for their discharge”; and “The National Labor Relations Act 
does not undertake to abrogate the right of an employer to refuse to 
retain in his employ those who illegally take possession of his property.” 
The board, referring to Matter of Alladin Industries . . . and United 
Automobile Workers,*** announced that it had followed the doctrine of 


Fansteel Case in regard to sitdowns, and secretary of labour Francis 
Perkins has written that sitdown strikes are not “lawful, desirable, or 
appropriate,”’*?" 


810See S. O. Morris, “Labor Law” in Wisconsin Law Review (1939), at pp. 132 ff. 

811See American Manufacturing Company v. National Labour Relations Board, 
(1940) 309 U.S. 629, reported below, 106 F. 2d 61. 

812See White Swan Company v. National Labour Relations Board, (1941) 314 
U.S. 648, certiorari denied to fourth circuit court of appeals, 118 F. 2d 1002. 

313The following cases support the doctrine that an offer of reinstatement is 
not a real offer when accompanied with a demand that the worker sign a “yellowdog” 
contract: Carlisle Lumber Company, (1936) 2 N.L.R.B. 248, enforced in (1936) 94 
F. 2d 138 (C.C.A. 9), (1937) 99 F. 2d 553 (C.-C.A. 9), certiorari denied in (1938) 
304 U.S. 575. 

314]n Liberty Warehouse Company v. Burley Tobacco Growers Cooperative 
Association, (1928) 276 U.S. 71, upholding the validity of a Kentucky law authorizing 
co-operative marketing associations. See J. M. Matthews, American Constitutional 
System (2d. ed., 1940), at p. 434. 

315(1939) 306 U.S. 240, 59 Sup. Ct. 490, 83 L. Ed. 267, 123 A.L.R. 599. 

81622 N.L.R.B. No. 101; see Fifth Annual Report (1940), at pp. 38-9. 

817106 Good Housekeeping (1938), at p. 232. 
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The genuine sitdown, as pointed out by Mr. Teller, is not so much a 
taking over of employer’s property as remaining in possession thereof, and 
the final word outlawing the practice has been said in Fansteel Case.** 
This view, however, is the strictly legal one. Sociologically-minded lawyers 
have criticized the decision, pointing out that the Fansteel Company 
brought the whole trouble on itself by its own bad conduct. The mis- 
conduct of the employees did not make the previous misconduct of the 
employers lawful. The decision in the Fansteel Case thus seems to be 
based on the fear that new sitdown strikes might be encouraged, rather 
than on the effort to remedy the existing bad conditions.*” 

(8) Free speech and civil liberties: Civil liberties, particularly free 
speech, have come into question in the cases involving the Act. The 
supreme court, in National Labour Relations Board v. Virginia Electric 
& Power Company,*® held that the Act did not forbid or penalize the 
expression by an employer to his employees of his views on labour policies, 
and when the board has not taken adequate care in finding that certain 
spoken and posted utterances were unfair labour practices, the cause should 
be remanded to the board for further determination. The board apparently 
tries not to penalize sincere free speech not intended covertly to further 
unfair practices.*** The general problem in regard to free speech, how- 
ever, is still unsettled. The board, in the Continental Box Company Case 
and elsewhere, seems to permit free speech*** but, in the cases of Ford 
Motor Company and Pennsylvania Greyhound Lines, it took the stricter 
position that any expression of anti-union sentiment, whether made honestly 
or not, amounted to coercion.*** The classic test of restraint on free 
speech is that of clear and present danger.*** This test has not been the 
subject of litigation in cases involving the board. Nevertheless, the decision 


818See L. Teller, op. cit., s. 106, a pp. 311-12. 

319See H. M. Hart and E. F. Pritchard, “The Fansteel Case: Employee Mis- 
conduct” in 52 Harvard Law Review (1939), at pp. 1275-1329. 

$20(1941) 314 U.S. 469. 

321See Fifth Annual Report (194), at pp. 34-5. 

$22(194) 113 F. 2d 93, enforcing (1940) 19 N.L.R.B. No. 92. 

823See L. Teller, op. cit., s. 252; also Superior Tanning Company v. National 
Labour Relations Board, (1941) 313 U.S. 559, certiorari denied to seventh circuit 
court of appeals, 117 F. 2d 881. 

824On the clear-and-present-danger test, see I. Katz, in 4 Georgia Bar Journal 
(1942), at p. 64. Cases cited are: Schenck v. United States, (1918) 249 U.S. 47; 
Gitlow v. New York (1924) 268 U.S. 652; Cantwell v. Connecticut, (1939) 310 U.S. 
296. Black J. gives an exhaustive citation of cases in Drivers Union v. Meadowmoor 
Company, (1941) 321 U.S. 287, at p, 313, n. 14, 
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in Southern Steamship Company v. National Labour Relations Board*** 
“which denied . . . the right [of the Board] to reinstate seamen who had 
struck while on board ship in a safe domestic port,”*** has been regarded 
as restrictive of civil liberties. 


V. Democratic COLLECTIVE BARGAINING AN ESTABLISHED 
NATIONAL PoLicy 


The developments in the field of labour since 1935 have been out- 
standing,**” and the National Labour Relations Act “has emerged from 
its testing period as a seasoned instrument.”*** Mr. H. A. Millis, chairman 
of the board, in a special release of January 24, 1943, stated that major 
tendencies favoured the “increasing acceptance and use of the procedures 
of collective bargaining.” The board was busily engaged in streamlining 
its procedure with a system of priorities for handling war-production 
cases.**° By 1941, employers were complying in increasing degree with the 
terms of the Act,**® which was regarded by a leading student of working 
conditions to be the most important labour law in the United States.*** 

The effect of the Jones & Laughlin Case on April 12, 1937, was to 
inspire enormously increased respect for the Act,**? and the record of 
success of the board in the courts has been unusually good.*** In this 
litigation, the board steadily develops a body of common laws for the benefit 
of working men.*** The national bargaining policy of the Act has been 
extended to cover press and communication industries, utilities, manufactur- 
ing, merchandising, retailing including chain stores,*** in general the vast 


825(1942) 316 U.S. 31, 62 Sup. Ct. 886. 

826See O. K. Fraenkel, in 91 University of Pennsylvania Law Review (1942), at 
pp. 25-6. 

827See R. E. Montgomery, “Labor” in 47 American Journal of Sociology (1942), 
at pp. 929-40. 

328See statement of H. A. Millins in Labor Information Bulletin (August, 1941), 
at p. 1. 

829Release R-5992, p. 1. 

880At p. 2 of Bulletin cited in n. 328, supra. 

881C, Daugherty, Labor Problems (1941), at p. 940. 

332See R. R. R. Brooks, op. cit., at p. 126. 

3337 bid., at p. 222. 

834See A. H. Myers, 18 Boston University Law Review, at p. 285. At pp. 296-7, 
he lists seven principles of rather new import. 

235See H. A. Millis in 224 Annals of the Academy, etc., (1942), at p. 12, notes 21, 
ff. The following case is also interesting on coverage of maritime industries, Black 
Diamond Steamship Company v. National Labour Relations Board, (1938) 304 U.S. 
579, certiorari denied to second circuit court of appeals, (1938) 94 F. 2d. 875. 
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scope of national industry excepting “agricultural employees.”’*** 

Should the Act be Amended? “The Board,” wrote its chairman on 
March 19, 1943, “has not recommenced any improvements to the Act.”*** 
This attitude seems to represent a policy of wisdom in refusing to stir up 
additional controversy in war-time. But in a few moments of brief specula- 
tion, what may be said on the interesting subject of amendment? To 
strengthen the Act would not be tantamount to destroying business as 
conservatives insist. Mr. Thurman Arnold, one of the most relentless 
accusers of the “destructive greed of a small minority” within the ranks 
of large-scale enterprise, has nevertheless proclaimed, “I like Big Business! 
. . . It is because of Big Business that we are the most powerful nation 
in the world in industrial skill and potential capacity.”**"* Very good and 
true, and applying that principle to labour, should not both toilers and 
employers alike be protected from the “destructive greed” of unfair labour 
practices by workmen and their leaders as well as employers? Should 
not the employer as well as the labour units be empowered to present 
complaints to a duly constituted agency with remedial powers?*** One 
agrees with Mr. Potwin that the Wagner Act cannot offer a panacea for 
all labour ills, but we doubt whether we can agree with his whole remedial 
scheme, which is in effect compulsory arbitration.*** 

886For coverage of packing house labourers: Tovrea Packing Company v. National 
Labour Relations Board, (1940) 311 U.S. 668, certiorari denied to ninth circuit 
court of appeals, 111 F. 2d 620, holding that employees engaged in feeding cattle so as 
to fatten for slaughter are not “agricultural” labourers; see Tovrea Case, (1939) 
12 N.L.R.B. 1063. On coverage of commercial packers of farm products, who are not 
agricultural labourers, see North Whittier Heights Citrus Association y. National 
Labour Relations Board, (1940) 310 U.S. 632, certiorari denied to ninth circuit court of 
appeals, 109 F. 2d 76. 

837—n personal letter to the writer. 

88taIn Liberty Magazine for July 18, 1942, at p. 34. 

388See H. G. Fuller, “What Changes in Federal Legislation and Administration 
Are Desirable in the Field of Labor Relations Law” in 28 American Bar Association 
Journal (1942), at pp. 531-6, 560. 

839See A. S. Potwin, “What Changes in Federal Legislation,” etc., ibid., at pp. 
594-601. At p. 596, Mr. Potwin says, “In normal times labor must have the right 
to strike, but for its own good this right should be deferred for reasonable lengths 
of time.” He criticizes enforced closed shop agreements on the part of the union. 
Although he would permit closed shop contracts peacefully entered into, he would 
not allow strikes for the purpose of securing closed shop agreements. He suggests 
that the Wagner Act (29 U.S.C.A. 152), would accomplish this by a limitation of 
the Act so that definitions of “employees” and “representatives” will not include 
those guilty of striking for the closed shop. It would make no difference whether 


the closed shop was secured, for the mere employment of forceful means will be 
criterion of disqualification. 
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The position of the author of this study is in a nutshell as follows: the 
policy and accomplishments of the Act are splendid, but more democracy 
is still needed in the field of labour relations. The loopholes in the Act 
by which employers still can resort to unfair practices, as in the case of 
sitdowns, ought to be plugged up. In addition, why not amend the Act, 
without weakening it in the least, so as to bring certain arbitrary practices 
of a few labour leaders, as well as the practices of arbitrary employers, 
under supervision and restraint? Under such conditions alone will there 
prevail true labour democracy. 

Joun W. Tait 
Kansas Wesleyan University, 
Salina, Kansas. 
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FuTUuRE INTERESTS* 


The third volume of the Restatement, Property, which continues and 
concludes the work on “future interests’’—exclusive of such rules as 
those against perpetuities, accumulations, etc.—is, in our opinion at 
least, the most helpful, and in many ways the most valuable, of the 
Property Restatement volumes. In Canada, the subject of “future 
interests” is not found in the average law-school curriculum, and is 
usually dealt with in a cursory fashion in connexion with a course on 
wills. One result of this method of treating some of the most difficult 
problems in law as though they were simple—or what is even worse, 
non-existent—is that the Canadian law regarding construction of wills 
is, in our opinion, one of the least satisfactory branches of Canadian 
jurisprudence. The present writer can speak feelingly on this topic, 
since, not having been exposed to any rigorous drilling on the matters 
involved in the present subject, and having spent some seventeen years 
endeavouring to investigate some of its mysteries, he is now of the 
opinion that unless a lawyer acquires a knowledge and familiarity with 
methods of legal thinking concerning the questions involved while he is 
in a law school, he will never really attain to an understanding of the 
subject as a whole. 

It is very popular in Canada to state that a decision on the con- 
struction of one will is of little or no value on the construction of another 
and quite different will. Courts, and many parts of the profession, 
continually repeat that they are, after all, only seeking the intention of 
the testator. With this view, we can have every sympathy, providing 
that the testator had an intention which can be discovered. The diffi- 
culty is that the most troublesome questions of construction are con- 
cerned with situations which were not present to the testator’s mind at 
the time the will was drawn, and, what is more important, were not 
present to the mind of his legal adviser in drafting the document. Under 
such circumstances to seek the intention of a testator is, in many cases, 
likely to result merely in a court making its own guess unaided by past 
judicial experience, with a resultant accumulation of litigation, which 
not only depletes estates but renders the drafting of wills uncertain 


"Restatement of the Law of Property. Volume II]: Future Interests, Parts 3 and 4. 
As adopted and promuigated by the American Law Institute. St. Paul: American 
Law Institute. 1940. Pp. xliii, 1181-2118. 
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since, unless courts are willing to recognize certain standardized forms, 
no one can predict with even a modicum of certainty what may result 
in any given interpretation case. 

As the present volume points out, and as the case-law amply il- 
lustrates, there is a difference between the attitude of English and 
American courts regarding the matters investigated in this part of the 
Restatement. A highly specialized and trained chancery bar in England 
reduces much litigation which is commonplace in the United States to a 
minimum, and produces a degree of consistency on matters of interpre- 
tation which is lacking in that country. There is no doubt that the 
situation in Canada is more like that in the United States than that in 
England. We have only to instance the confusion which arose, 
particularly in Ontario, as a result of the supreme court of Canada’s 
decision in Busch v. Eastern Trust Company,' regarding the ‘‘pay and 
divide” rule, to appreciate the truth of these observations. For a period 
of eight years following that decision, courts in Ontario, as well as the 
supreme court of Canada, attempted to find the “intention” of testators 
in situations where there was a well-defined policy of decision in the 
English cases.2 Eventually, the privy council in Browne v. Moody,* 
brought the situation back to the standardized form of English con- 
structional preference from which it should never have departed had 
there been an appreciation in Canadian courts that in the situations with 
which they were dealing it was futile to find an “intention’’ which, in 
the language of Lord Macmillan, the supreme court “‘distilled’’ from 
them. 

The present volume of the Restatement is, in the main, concerned with 
the problem of construction which is described (at p. 1193) in terms of 
the “judicial ascertainment of intent’’ as “‘a process which combines an 
orderly, but somewhat restricted, search for . . . subjective intent with 
supplementing inferences of an intent which the conveyor probably 
would have had, if he had addressed his mind to those problems which, 
in fact, have arisen out of his conveyance.” Criticisms may be, and 
have been, made of this notion of “judicially ascertained intent,’’ but we 
believe that a study of the present volume should be made compulsory 
for all those engaged, either on or off the bench, in the interpretation of 
wills. It is easy to say that authority may be found for almost any 
proposition which it is desired to prove regarding interpretation. In 
fact, we hear this expression almost daily. It may be suggested, how- 
ever, that such a view is due to the inability to appreciate that there are 


1[1928] S.C.R. 479. *See 12 Canadian Bar Review (1934), at p. 585. 
[1936] A. C. 635. 
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certain fundamental doctrines running throughout the construction of 
wills attempting to create future interests which can be gathered and 
learned if patience and industry are applied. What the present volume 
has attempted is to restate those items which underlie the tremendous 
volume of case-law, which is so vast that a busy practitioner should not, 
perhaps, be chided too much for refusing to become involved in it. 

This project of the Restatement is as ambitious as it is difficult, 
although to those familiar with the work being done in the better Ameri- 
can law schools in this field, it comes as no surprise. After indicating 
(in s. 242) that “the judicially ascertained intent”’ is normally determined 
by the language used read ‘‘in the light of the circumstances of its 
formulation’’—a recognition that evidence of surrounding circumstances 
is always admissible, and which denies the ‘‘plain meaning” rule, which 
has frequently been followed in Canadian courts despite the language of 
the house of lords in National Society for the Prevention of Cruelty to 
Children v. Scottish National Society for the Prevention of Cruelty to 
Children,—the underlying thesis for much that follows is found in s. 243, 
where certain constructional preferences are stated as assisting in the 
ascertainment of the “judicially ascertained intent.’ We believe that, 
if the process here set out were thoroughly understood, it would no longer 
be necessary to refer to so many of the actual authorities on wills con- 
struction. The first preference stated in clause (a) indicates that, when 
one or more possible constructions of a limitation are possible, that which 
conforms most closely to the intent prevalent amongst similarly situated 
conveyors will be preferred. Such a simple statement may be found to 
lie behind many branches of construction and probably explains the 
so-called ‘leaning against an intestacy,’”’ rules of construction leading to 
equality of distribution, and many of the more difficult questions re- 
garding construction of ‘“‘children,” “‘issue,’’ etc. The second rule indi- 
cates a preference for construction which accords with public interest. 
Here the Law Institute explains the preference for early vesting, early 
indefeasibility, and the limitations on increase in class membership. All 
these subjects are dealt with in detail later, but they are usually treated 
by practitioners as devoid of any general significance and are considered 
by students, at any rate, as mere judicial idiosyncrasies. 

The Restatement, fortunately, does away with the distinction found 
in many of the English books, which is as devoid of practical effect as it 
is difficult to understand, between rules regarding vesting of personal 
estate and rules with respect to real property. While the origin of the 
rules dealing with personal property was in the ecclesiastical courts, and 





*(1915] A. C. 207. See 17 Canadian Bar Review (1939), at p. 139. 
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real property was influenced by feudal doctrine, there is today very little 
reason for differentiation in construction by reason of the nature of the 
property, as is shown in In re Heath, and Bickersteth v. Shanu.6 The 
Restatement (at p. 1248) states that ‘‘in the United States the process of 
assimilating these originally divergent bodies of authority has become 
well-nigh complete.”” We believe the same thing to be true in Canada, 
and indeed in England, and the value of the present volume is its attempt 
to create a synthesis of the rational bases for many decisions which is 
sadly lacking in many of the standard English books. This would not 
be such a calamity if we were merely concerned with construing difficult 
wills, but, as Professor Barton Leach, a member of the Restatement 
Committee, has stated on many occasions, ‘‘We construe the better to 
construct,’’ and unless a draftsman has some notion of fundamental 
principles of construction the service he renders to a client in drafting 
wills may frequently be inadequate. 

Returning to s. 243, a third constructional preference is honestly 
stated here, to the effect that the courts will choose a construction which 
is “legally more effective’ than an alternative construction. Some 
courts have been loath to admit that, faced with a construction which 
might involve invalidity under, say, the rule against perpetuities, they 
will choose a different construction to avoid an unjust result. Instances 
could be given where courts have constantly had in mind the effect of a 
construction in reaching a given construction itself, despite statements 
to the contrary. As one instance, the much discussed judgement of 
In re Powell’ only be explained on the desire of the court to avoid the 
perpetuity rule. 

Chapter 19 deals with many of the problems which are casually 
spoken of as involving a construction to determine whether an interest 
is ‘‘vested”’ or “‘contingent.”” This language is unfortunate, since it 
obscures the nature of the problem frequently involved, and clearly 
stated in the present chapter, namely, whether a limitation requires the 
survival of the beneficiary to any given period, and if so to what period, 
and whether survival is a condition precedent to an interest, or non- 
survival a condition defeating a previously vested interest. Unless we 
have clearly in mind the exact nature of the problem involved in the 
situations discussed in this chapter, we must expect to meet such obscure 
language as is found in Re Harkin,® where a court speaks of a gift being 
“contingent,”” and then follows by saying that it was nevertheless 
“vested” although it was liable to be ‘“‘divested.’’ This notion of a 


§[1936] 1 Ch. 259. *[1936] A. C. 290. See 14 Canadian Bar Review (1936), at p. 348. 
7[1898] 1 Ch. 227. *[1940] O. W. N. 6. 
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“‘vested contingent interest’’ is one that is frequently found and may 
positively mislead unless the exact sense in which we are using these 
terms is understood. Frequently all that is meant is that an interest, 
although contingent, is transmissible. If there is a personal condition 
of survival, naturally it is neither transmissible nor vested. Chapter 19 
also considers problems which the English lawyer understands as flowing 
from the rule in Edwards v. Hammond,’ and Phipps v. Ackers.'° Care 
must be taken in reading this part of the work to avoid treating each 
statement in the black-letter text as a self-contained proposition. Thus, 
for example, s. 253 must be read in the light of s. 250 in order to under- 
stand that, where the attainment of a given age is made part of the 
description of a beneficiary, it is impossible to reach a conclusion of early 
vesting. Section 258 deals with the effect of a gift of income on a gift 
which would normally be subject to a condition of attaining a given age. 
The Restatement makes light of the difficulties which one finds in the 
English case-law following from the judgement of Jessel M.R. in Fox v. 
Fox" (see particularly Re Wintle)" and, when it states (at p. 1302) that 
in the case of an apparent contingent gift from one who stands in loco 
parentis to the intended taker, there is an implied gift of income which 
vests the gift, the result seems contrary to English law. (See Romer 
L. J. in Re Bowlby,“ where the view is expressed that in such case the 
infant is entitled merely to maintenance and anything not so used must 
follow the fate of income on any other contingent legacy.) 

To a Canadian lawyer who has experienced the chaos following the 
supreme court of Canada judgement in Busch v. Eastern Trust," it is 
particularly interesting to note that (by s. 260) all significance of the 
“divide and pay over”’ rule is denied. This is not the customary way of 
stating the situation in English books, but as the comment in s. 260 
points out, the exceptions to the rule as given in the English books, ‘‘so 
completely cancel the rule as to leave nothing in either the rule or its 
exceptions helpful to the construer of a limitation.’”” We believe that 
this, for all practical purposes, is true in Canada. 

One of the most important and effective parts of the present volume 
is that dealing with problems arising from class gifts. Presumably the 
articles by Professor A. J. Casner™ represent much of the preliminary 
work which is found in final form in chapters 22 and 23 of the present 





°(1683) 3 Lev. 152. 10(1859) 9 BI. & F. 583. 
UL. R. 19 Eq. 286. 12(1896] 2 Ch. 711. 
13[1904] 2 Ch. 685, at p. 706. “Supra, n. 1. 

Class Gifts to others than to ‘Heirs’ and ‘Next of Kin’ ” in 51 Harvard Law Review 
(1937), at p. 254, and “Construction of Gifts to ‘Heirs’ and the like” in 53 Harvard Law 
Review (1939), at p. 207. 
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volume. Only a few comments can be made here on a subject which is 
dealt with so exhaustively and is so richly illustrated by examples. 
Section 284 concerns the difficult question of naming an individual to 
participate with a group as, for example, to ‘‘B and the children of C.” 
Contrary to the expressed view of the house of lords in Kingsbury v. 
Walter,"* the section treats the named person as a member of one class. 
We believe this is the sounder view and avoids the queer and illogical 
results which were instanced by the court of appeal in the same case, 
sub. nom. In re Moss," and In re Allen, Wilson v. Atter* In the event 
of the death of the named person in the lifetime of a testator, it seems 
ridiculous to say that there has been a lapse of a share, which share can 
only be ascertained as of the death of the testator, depending on the 
number of individuals who compose the group named to participate 
along with the individual who has died. Section 295, dealing with class 
membership and postponed gifts, handles a difficult and important topic 
with clarity as well as with a wealth of illustration. Comment (i) 
indicates that in gifts of income each periodic payment becomes a gift 
postponed by the period which precedes its payment. The only doubt 
cast on this rule in English law is the judgement in Re Powell,’® which, 
as we pointed out above, seems to depend on circumventing the rule 
against perpetuities. Comment (k) discusses the problem of attaining 
a given age by the ‘‘youngest” of a described group. The Restatement 
adopts the view which an Ontario court recently took on this question, 
Re Long,** and closes the class when all members of the class living at 
any given time attain the age. This view seems contrary to the English 
cases of which Mainwaring v. Beevor,”' is perhaps the leading illustration, 
but is probably justified by the reason given in the Restatement, namely 
the infrequency of situations where further children would be born after 
all living children have attained maturity. 

Of peculiar interest to Canadians is the treatment of what are known 
as the rules in Wild’s Case* (s. 283) and Shelley's Case * (s. 312). One 
peculiar feature which has bothered modern writers regarding the rule 
in Wild's Case is that, in a limitation of land to ‘“‘B and his children,”’ 
the construction of giving an estate tail is reached having regard to the 
question whether B had any children ‘‘at the time of the devise’ which 
is taken to mean the time of making the will. This, of course, is contrary 
to the doctrine that a will speaks from death, and can only be explained 


16[1901] A. C. 187. 17[1899] 2 Ch. 314, at p. 318. 
18(1881) 44 L. T. 240. Supra, n. 7. 

2011938] 1 D. L. R. 344. 

71(1849) 8 Hare 44. See 16 Canadian Bar Review (1938), at p. 224. 
(1599) 6 Co. 17a. 23(1582) 1 Rep. 88b; 1 Rep. 936. 
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by the obsolete notion that a will regarding land was originally treated 
as a present devise. The peculiar result which a court can reach on the 
old line of reasoning is shown by the extremely doubtful decision in 
In re Haig.* Further, to make a distinction between real and personal 
property at the present time seems to lack any logical basis, and the 
Restatement felt free to repudiate the first resolution of Wild's Case 
regarding estates tail, and to deal rationally with the whole situation 
having regard to whether there were children or not at the date of death. 
If Canadian courts are unable to reach this sound result unaided by 
legislation, such legislation would seem to be long overdue, since the 
construction of estates tail is certainly not in accord with the average 
testator’s intention. England has, of course, modified the rule by its 
1925 legislation. 

If we can be critical of the rule in Wild’s Case, how much more can 
be said against the waste of time, to say nothing of the absurd results 
flowing from such wasted time, involved in attempting to apply the rule 
in Shelley's Case to a society whose basic principles make such application 
farcical. A reading of s. 312 will show that Canada is much closer to 
the United States in its method of treating this rule than we might 
imagine. Certainly, in England, before the rule was abolished in 1925, 
the house of lords had made quite clear, in Van Grutten v. Foxwell,™ 
that, in order that the rule apply, the court would have to conclude that 
the word “‘heirs’’ included ‘‘the whole line of succession capable of 
inheriting.”’* In a society in which there could be only one “heir” 
under the system of primogeniture, the plural ‘‘heirs’’ was more or less 
naturally taken to mean an indefinite line of succession. In both Canada 
and the United States the system of primogeniture is inapplicable, and 
therefore one would have thought that by using the word “‘heirs,”’ all 
that was meant was an indication of those persons who would take the 
property on an intestacy. On that view it is difficult to understand why 
such persons would not be designated as ‘‘a particular individual or a 
particular class of objects,” in which case the Van Grutten decision states 
the rule would not apply. The Restatement shows that American courts, 
however, have interpreted the rule as applicable where the gift in re- 
mainder is to persons who would take the estate on intestacy. In this 
connexion, Ontario decisions seem to be in accord with American ex- 
perience although both of them are opposed to the English law which the 
Ontario courts, in any event, usually feel bound to follow. Compare, 
for example, Re Gracey,?” and Re Armstrong,** with the recent English 

(1925) 57 O. L. R. 129. %[1897] A. C. 658. 


*Per Lord Macnaghten, at p. 667. 27(1932) 41 O. W. N. 1. 
*8(1943] O. W. N. 43. 
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decision Re Routledge.2* All these cases concern a gift of a remainder 
interest to the heirs of a life tenant “‘living at the death” of such life 
tenant. The English case concluded that the rule in Shelley's Case did 
not apply, whereas the Ontario cases, in accord with American doctrine, 
held that the rule did apply. See also Re Hooper,®*® where a gift in re- 
mainder to persons who would be entitled had the previous beneficiary 
of the life interest died intestate, was held to involve an application of 
the rule in Shelley's Case. This seems contrary to the line of thought 
which gave rise to the English doctrine, but there are apparently Ameri- 
can counterparts to the same effect. The fact that the Restatement lists 
some thirty-four jurisdictions which have abolished the rule, is certainly 
a reflection on a province such as Ontario where the courts are from time 
to time faced with the necessity of dealing with a rule which has logical 
support there. 

The work of Professor Leach of the Harvard Law School, in popular- 
izing the use of powers of appointment in modern American wills, is 
well known. Professor Leach was the reporter in charge of chapter 25 
covering this phase of the present volume. His introductory note alone 
we believe should be required reading for all students concerned with the 
problems of legal draftsmanship. We may well envy our American 
colleagues who were able, in the language of Professor Leach, ‘‘to adopt 
the benefits but avoid the anomalies of the English law’ (at p. 1811). 
Powers of appointment can be one of the most useful and workable tools 
available for the proper drafting of wills. Unfortunately, the English 
law on the subject is so confusing and replete with quaint notions and 
archaic terminology that it has become a neglected child in legal study 
in this country. The manner in which succession and estate taxes 
operate in connexion with powers of appointment has been the subject 
of a tremendous literature in the United States and furnishes one of the 
reasons why powers should not be neglected by any modern student of 
estate planning. We believe that the chapter by Professor Leach con- 
tains, in the main, all that a Canadian lawyer needs to know about powers 
of appointment, while avoiding much of the abstruse reasoning of the 
English law. In s. 325 the Restatement felt able to deny the existence of 
powers appendant. The reasoning given in the comments to this section 
are convincing, but we are afraid that the mysteries of such decisions as 
Ray v. Pung" must still plague Canadian students, even as they plagued 
an Ontario court in In re Hazell.** While the Restatement recognizes 
(s. 332) that the existence of a power of appointment does not entitle 


2°(1942] 2 All E. R. 418. #(1914) 70. W. N. 104. 
(1822) 5 Madd. 310. #(1925) 57 O. L. R. 210. 
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the wife of a donee of a power to dower, it would seem to be more in the 
interests of a common-sense law of property to abolish the notion that a 
property interest which a man has in land may be divested by the 
exercise of a power of appointment which he has in addition to his 
beneficial interest. The very existence of such a legal curiosity can only 
be understood by reference to the law in the sixteenth century, and the 
operation of such powers can only be to protect creditors and others by 
a type of legal legerdemain. 

The fact that the American Law Institute devoted such a sizable 
volume to the construction of future interests exclusive of the whole 
question of the rule against perpetuities and kindred topics, which will 
appear in volume IV, is sufficient indication of the importance of this 
field to the practising lawyer. Whether there are not sufficient estates 
in Canada to merit more attention to the subject in question, or whether 
the unsatisfactory state of knowledge concerning the matters dealt with 
is due to the failure of our law schools to rationalize and extract what is 
of value in the English law, and to reject and legislate out of existence 
what is due to the accumulated weight of centuries of conveyancers’ 
metaphysics, may be a debatable question. In any event, as we said at 
the beginning, we believe that a study of this book would be of far more 
value to courts and practitioners alike, than the singularly footless occu- 
pation of searching for cases on all fours which occurs after a ‘carefully 
drawn will” has arisen for construction in a court of law. Such study 
would result, we believe, in fewer wills being drafted improperly and 
fewer improperly drafted wills being presented for interpretation at the 
expense of beneficiaries. 

Ceci A. WRIGHT 
Osgoode Hall Law School, 
Toronto. 


Mepico-LEGAL DEVELOPMENTS IN ONTARIO 


Within recent months the medico-legal branch of the department of 
the attorney-general of Ontario has been reorganized, the supervision of 
permanent officials of the department has been widened, and local officials 
have been aided and assisted by the district pathologists attached to the 
medico-legal branch. The deputy attorney-general for Ontario, C. L. 
Snyder, Esq., K.C., has compiled a pamphlet which aims at guiding those 
engaged in the administration of justice in Ontario. A list of district 
pathologists is given; a list of the laboratory tests used in the Medico- 
Legal Laboratory follows; guidance is provided for pathologist, coroner, 
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and police officer in the preservation of specimens and clothing; sugges- 
tions are made for the conduct of medico-legal post-mortems. The 
pamphlet is well worthy of the attention of every member of the profession. 
Indeed, all those whose activities bring them into contact with crime and 
criminals—if not all citizens—might do well to read it. Too many are 
ignorant of the application of trained scientific methods to the detection 
of crime. The wide circulation of the pamphlet ought to do much not 
merely to overcome this ignorance but to curtail ill-informed criticism of the 
administration of criminal justice and to inspire general confidence in it. 
The criminal today moves in an ever-widening world of scientific observa- 
tion—himself, his social habits, his methods, his total activities; and his 
breaches of the criminal law are brought into a scheme of investigation 
conducted by trained and highly qualified men. The work of the Ontario 
medico-legal branch of the attorney-general’s office is only one example of 
how modern methods of crime detection are spreading in all well-organized 
and socially conscious jurisdictions. Mr. Snyder has carried out in a 
simple and direct manner a valuable public service. 
W. P.M. K. 


THe UNtirorM REGULATIONS ACT 


The increasing rate at which regulations and other delegated legislation 
have been issued for the past several years in the various legislative juris- 
dictions of Canada has been greatly accelerated by the necessity for drastic 
war-time measures. Nor is the situation limited to this country. 

Ever since statutes have held an important place in prescribing laws 
they have been available in volume form, although undoubtedly the con- 
venience of the present wide-spread distribution has not always existed. 
The availability of the statutes in this form is considered fundamental to 
a proper understanding, administration and observance of the law of the 
land. Although regulations made in compliance with authorizing legisla- 
tion have as much the force of law as direct legislation, it is probably because 
of their flexible nature that the importance of rendering them as readily 
available to the public as the statutes has been overlooked in many juris- 
dictions.’ 

In England, the Rules Publication Act, 1893, regulates the publication 
of certain delegated legislation but does not appear to cover the field to 


1For a discussion of the situation in Ontario see J. Finkelman, “The Making, 
Approval and Publication of Delegated Legislation in Ontario” in Canadian Boards 
at Work (Macmillan Company of Canada, 1941). 
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the extent that modern conditions require. A concise but enlightening 
analysis of the English Act is to be found in Sir Cecil Carr’s small volume 
entitled Delegated Legislation.* 

In the United States the Federal Register Act, passed in 1935, provides 
for the regular publication of federal regulations and under the same Act 
the “Code of Federal Regulations,” a work corresponding somewhat to 
revised statutes but adopted to the field of regulations, is published. 

A more detailed statement of the situation in England, the United 
States, and Canada is contained in a recent article in the Canadian Bar 
Review. This article prior to its publication was presented to the Con- 
ference of Commissioners on Uniformity of Legislation in Canada at its 
meeting in 1941. The proposals which it contains were approved, and 
the Dominion and Ontario members of the Conference were charged with 
the preparation of a model Act. The desirability of legislation of this type 
is responsible for the rapidity with which the proposal, introduced at the 
1941 meeting of the Conference, was reduced to legislative form, given 
priority to other pressing matters before the Conference and, after careful 
study, adopted by the Conference at its meeting in 1942 and recommended 
to the parliament of Canada and the provincial legislatures for enactment. 

The model Act as redrafted on instructions of the Conference is printed 
below. Unless its form is objected to by the members for two or more 
participating jurisdictions before January 31, 1944, this is the form in which 
it is recommended for legislative action. 


September 24th, 1943. 


Aw Act To PRovIpE FoR THE CENTRAL FILING AND PUBLICATION OF REGULATIONS 


HIS MAJESTY, by and with the advice and consent of the Legislative Assembly 
of the Province of enacts as follows: 
1. This Act may be cited as the “Regulations Act”. 
2. In this Act,— 
(a) “file” means file with the Registrar in the manner prescribed in section 3; 
(b) “local authority” means (each province define) ; 
(c) “minister” means the member of the Executive Council to whom the 
administration of this Act is assigned by the Lieutenant-Governor in 
Council ; 
(d) “publish” means publish in the manner prescribed in section 4; 
(e) “registrar” means the Registrar of Regulations appointed under this Act; 
and 


2Cambridge University Press, 1921, at pp. 42-7. 
°E. H. Silk, “The Publication of Regulations and Other Delegated Legislation” in 
20 Canadian Bar Review (1942), at pp. 604 ff. 








Notes AND DOCUMENTS 461 


(f) “regulation” means any regulation, proclamation, rule or order made 
under the authority of any statute of .................... ., , but does not 
include any by-law or resolution made by a local authority or by a 
company incorporated under the laws of the province. 

3.—(1) Every regulation or a certified copy thereof shall be filed with the 
Registrar. 

(2) Unless a later day is provided a regulation, other than one referred to in 
section 10, shall come into force on the day it is filed with the Registrar but in no 
case shall such a regulation come into force before the day of filing. 

4—(1) The Registrar shall, within one month of the filing thereof, publish every 
regulation, other than one referred to in section 10, in the ........ Gazette. 

(2) The minister may, by order, extend the time for publicaticn of a regulation 
and a copy of the order shall be published with the regulation. 

5.—(1) Production of a regulation proved in the manner provided by The Evidence 
Act shall be prima facie evidence of the filing of the regulation in accordance with 
this Act. 

(2) Production of a certificate by the registrar that the regulation was filed on 
a specified date shall be prima facie proof that it was so filed. 

6. The Lieutenant-Governor in Council may exempt from any of the provisions 
of this Act any regulation, the publication of which in his opinion is not in the 
public interest. 

7. There shall be a Registrar of Regulations who shall be appointed by the 
Lieutenant-Governor in Council, who shall be under the control and direction of the 
minister and who shall be responsible for the recording, numbering and indexing 
of all regulations filed with him and for the publication thereof in accordance with 
this Act. 

8.—(1) Regulations made after the coming into force of this Act and filed with 
the Registrar shall be numbered in the order in which they are received and a new 
series shall be commenced in each calendar year. 

(2) The regulations referred to in subsection (1) may be cited as “(Ontario) 
Regulations” or “(O.) Reg.” followed by the number thereof, a vertical stroke and 
the last two figures of the calendar year of the filing thereof. 

9.—(1) The Lieutenant-Governor in Council may make regulations,— 

(a) prescribing the powers and duties of the Registrar; 

(b) prescribing the form and arrangement of regulations ; 

(c) prescribing a system of indexing regulations ; 

(d) providing for the publication of consolidations of regulations filed 
pursuant to this Act, at such intervals or times as he deems advisable, 
and for the publication of supplements to the consolidations ; 

(e) providing for the inspection of regulations; and 

(f) generally for the carrying out of the provisions of this Act. 

(2) Publication of a regulation in any consolidation or supplement thereto shall 
be deemed to be publication within the meaning of this Act. 

10. Every regulation in effect when this Act comes into force shall be filed with 
the Registrar on or before the 31st day of December, 19 

11. This Act shall be so interpreted and construed as to effect its general purpose 
of making uniform the law of those provinces which enact it. 


12. This Act shall come into force on the day of 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DoMINION OF CANADA 
7 Geo. VI, Fourth Session 


An Act To AMEND THE Excess ProFits Tax Act.—Provides that in the 
case of alteration in capital, an amount may be added to or deducted from the 
standard profits, equal to 744 per cent per annum on the amount of alteration 
of capital. Provision is made for payment of tax in quarterly instalments, 
except by companies. Additional authority is given to the treasury board to 
adjust tax liability in cases where it is of the opinion that a transaction is 
effected to avoid or reduce liability, subject to an appeal to the exchequer court. 

An Act To AMEND THE INcomE War Tax Act.—Certain relief is given 
with respect to the service pay and allowances of members of the active services. 
A deduction is allowed to oil companies on expenditures on drilling and ex- 
ploration costs of oil wells and natural gas operations. The tax liability of 
individuals for 1942 is reduced to one-half, and the current taxes become pay- 
able in quarterly instalments. Additional authority is given to the treasury 
board as in the above Act. 

THe War ApprRopRIATION (UnitTED Nations Mutua. Ap) Act.—Estab- 
lishes the Canadian mutual aid board which may make war supplies available 
to the United Nations, for the consideration of their use in the joint and effective 
prosecution of the war. $1,000,000,000 is appropriated for this purpose. 

An Act to AMEND THE CANADA Evipence Act.—Part 11 of the Act 
is extended to include certain diplomatic consular officers and trade com- 
missioners in foreign countries, and oaths taken before them abroad are 
declared to be valid. 

Tue CANApDA-UNniITEp States Tax Conventions Act.—Approves of a 
convention and protocol entered into for the purpose of avoiding double taxa- 
tion and of preventing fiscal evasion in the case of income taxes of Canada 
and the United States. 

Tue FAarMeErs CrepiTors ARRANGEMENT Act, 1943.—Provides for compro- 
mises or rearrangements of the debts of farmers in Manitoba, Saskatchewan, 
and Alberta. Where a rate of interest exceeding 7 per cent is stipulated in 
any mortgage of farm real estate, the person liable may tender the amount of 
principal, and interest to the time of payment, together with three months’ 
interest in lieu of notice, and thereafter no interest shall be chargeable in 
excess of 5 per cent per annum. The Act of 1934 and amendments are 
repealed. 

Tue Nationat Puystcat Fitness Act.—Provides for a council to be 
appointed by the governor in council to promote the physical fitness of the 
Canadian people by educational and other methods. 


DANA PorTER 
Toronto. 








CANADIAN LEGISLATION 


MARITIME PROVINCES 


(a) New Brunswick 


7 Geo. VI; Acts passed, 75; Public, 45; Local and Private, 30. 

Civit Service.—An Act (c. 35) to come into force on proclamation sets up 
a civil service commission for the province. 

EMPLOYMENT AGENCIES.—No employment agencies may operate in the 
province unless specially authorized by the governor-in-council by regulation 
(c. 38). 

EvipENCE.—By c. 22 certificates of births, marriages, and deaths are prima 
facie evidence of the facts stated in them without proof of the appointment or 
signature of the signing officials. 

INSURANCE.—Until declared otherwise by proclamation, fire policies do not 
now cover war damage (c. 30). Clauses in fire-risk policies excluding con- 
tribution of a ratable proportion of the loss with insurers under other policies 
on the same property are invalid unless the latter have assented to the same 
in writing. 

As to automobile-liability insurance, an insurer which disputes its liability 
under a policy may now apply to be added as a third party to the litigation 
against the insured whether the latter enters an appearance or not, and the 
insurer may contest both the issue of the insured’s liability to the injured 
person and the quantum of damages. 

This year the province enacts (c. 40) a Marine Insurance Act which 
follows, with but a minor variation, the Imperial Act (6 Edw. VII, c. 41). 

Lecat A1p:;—Prisoners charged with a capital offence who are without 
means are entitled to free legal aid on the granting of a certificate of the 
presiding judge (c. 36). The costs are to be paid out of the consolidated 
revenue fund. 

Service Men.—By an Act (c. 32) which extends to members both of his 
majesty’s forces and of those of allied nations, judges of the supreme and 
county courts are given power, on application, to stay an action or proceeding 
whereby the property of such members may be taken from them. The stay 
may last until the service man is discharged, but in no event beyond two years 
after the end of the war. It may be upon condition and can be varied at any 
time. The protection does not extend to obligations incurred since joining up. 
Special directions may be given as to notice and the application for a stay may 
be made by the service man himself or by anyone on his behalf. During the 
period of the stay, time does not run under the Statute of Limitations. 

Succession Duties.—War pensions payable under the Federal Act (R.S.C., 
1927, c. 127) as well as those paid by allied governments which extend a 
similar privilege are exempt from duty (c. 9). Also exempt on a reciprocal 
basis is property acquired for residence in Canada of diplomatic and consular 
officers and their staffs. Gifts to charities in other provinces are exempt, if the 
province in which the charity is situated makes a reciprocal concession. 

Trusts.—Trustees and personal representatives engaged in war service may 
delegate their offices by power of attorney while they are so engaged (c. 43). 
Provisions are included to facilitate proof of due execution of such powers 
and also to protect third parties dealing with such delegates. 
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(b) Nova Scotia 


7 Geo. VI: Acts passed, 79; Public, 45; Local and Private, 34. 

CHANGE OF NAME.—The province this year has passed legislation (c. 4) 
which has become common in Canada affording machinery for a change of 
name by registration in the vital statistics branch of the government. 

INSURANCE.—Provisions with respect to fire and automobile policies similar 
to those of the New Brunswick Act (supra) have been passed (cc. 27, 29). 

Juries—A movement supported by a considerable section of the legal 
profession to do away with the very extensive exemptions from jury service 
which had accumulated through the years has borne fruit in an Act (c. 21), 
which exempts only members of parliament and the legislature, judges, members 
of the armed forces, barristers, court officials, policemen, medical doctors, 
and clergymen. All other persons must serve unless individually excused by 
the presiding judge. 

PREVENTION OF FrAuUp.—Advertisements and circulars soliciting dealings in 
securities which have not the approval of the registrar are forbidden (c. 25). 

Pusiic Utitities.—The parent Act has been consolidated and important 
amendments have been made to it (c. 2). 

Valuation of properties is to be on the basis of prudent original cost less 
depreciation which is to be calculated on the “straight line” method unless the 
board directs otherwise. Utilities are to. report their rates of depreciation 
annually, the rates to be subject to revision by the board. Depreciation allow- 
ance is to be set aside out of current earnings and carried in a separate fund. 
This fund can be expended only in new construction, extensions, and additions 
or for depreciation replacement, unless the board orders otherwise. No ex- 
penditure exceeding $1,000.00 on new construction or improvements can be made 
without prior approval. 

In fixing rates there is to be a separate rate-base for each kind of service 
rendered to the public. For this purpose the board is to value the physical 
assets including in the value the actual and reasonable cost of labour up to and 
including gang foremen, and it may make allowance for, but only for, working 
capital, organization expenses, construction overheads, and valuation expenses 
within limits approved by the board and charged to capital account. 

It is within the discretion of the board to order the amortization of 
organization and valuation expenses and to direct that the sums required an- 
nually for that purpose be charged as an operating expense. 

Under the original Act a utility was entitled to earn annually 8 per cent 
of the fair value of its undertaking, this sum being net after deduction of 
operating expenses, taxes, and allowances. Now a utility may earn annually 
such return as the board considers just and reasonable on the rate-base fixed 
for each type of service furnished. This return is in addition to reasonable 
operating expenses and just allowances permitted by the board. 

Service Men.—Actions on mortgages and agreements for sale concerning 
the home, retail business, or farm of a service man may be stayed by the 
court in which such proceedings are brought if the defendant’s inability to keep 
up payments is due to his being a member of the forces (c. 3). The judge has 
discretionary power and may impose terms. The benefits of the Act extend 
to guarantors. 
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Before proceedings to collect taxes on the home, retail business, or farm of 
a service man can be launched leave must first be sought. The judge may make 
such order as to the manner and time of payment and as to relief against 
penalties as he considers proper. In the same way proceedings to collect rent, 
including distress, re-entry, and eviction with respect to the home of a service 
man cannot be instituted or continued without judicial approval. On the 
application the judge may make a special order for the payment of the arrears. 


(c) Prince Edward Island 
7 Geo. VI: Acts passed, 19; Public, 12; Private, 7. 


INsURANCE.—In other than motor vehicle liability policies, war damage is 
not to be deemed covered unless by special endorsement (c. 7). 


Recistry Act.—The giving of secondary evidence of the due execution of 
a deed where witnesses to it are absent from the province is now (c. 11) only 
permitted in cases where the address of the witness is unknown. 


SERVICE MEN.—No action or proceeding against a service man can be com- 
menced or continued except with leave (c. 3). The judge has full discretion in 
the matter with power to reconsider later if conditions change. The proceedings 
are to be as informal as the circumstances warrant, the procedure being 
a matter for the judge to decide in his absolute discretion. The rights of 
bona fide third parties are protected and time ceases to run under the Statute 
of Limitations for the period of the moratorium. 

G. F. Curtis 
Faculty of Law, Dalhousie University. 


ONTARIO 
6 Geo. VI: Acts passed, 60; Public, 41; Private, 19. 


ABITIBI MorAToRIUM CONSTITUTIONAL Question Act (c. 2).—Notwith- 
standing anything contained in the Privy Council Appeals Act or the Judicature 
Act, or in any other Act, this Act provides for an appeal to the privy council 
from the judgement of the court of appeal for Ontario in a certain action between 
the Montreal Trust Company as plaintiff and the Abitibi Power and Paper 
Company and others, as defendants. 


Active Service Exection Act (c. 4).—Machinery is provided for taking the 
vote of the armed forces in a provincial general or by-election. Active service 
personnel voting within the province, vote at the camp where stationed. Those 
stationed outside the province vote by proxy. 

CORPORATION AND INCOME TAXES SusPENSION Act (c. 1).—The Dominion- 
Provincial Agreement providing for the suspension of the collection of income 
and corporation taxes by the province during the continuance of the war is 
confirmed. This is a similar agreement to that which has also been entered into 
by the Dominion with the various other provinces. 
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DENTISTRY AMENDMENT Act, 1942 (c. 8).—“Dentistry” is defined, and the 
offences under the Act clarified. Power to enter and search premises where 
violations of the Dentistry Act are suspected is also provided. 

DESERTED WIvES’ AND CHILDREN’S MAINTENANCE AMENDMENT Act, 1942 
(c. 11).—Enforcement of maintenance orders in certain cases is facilitated by 
requiring the person against whom the order is made to report regularly to a 
designated officer and satisfy him that the order is being complied with. 

Escueats Act (c. 14).—The former Act is re-cast and clarified. 

Tue Evipence AMENDMENT Act, 1942 (c. 15).—The provisions of the 
uniform Act recommended by the Conference of Commissioners on Uniformity 
of Legislation in Canada and providing for proof of certain bank and govern- 
ment documents by microphotographic copies is enacted. The manner of 
proving the death of a member of his majesty’s forces is also provided for. 

ExEcuTION AMENDMENT Act, 1942 (c. 16).—The list of chattels which 
are exempt from execution is revised and modernized. 

Factory, SHop, AND OrFice BurtpING AMENDMENT Act, 1942 (c. 17).— 
Safety requirements relating to the operation of industrial elevators are revised 
and extended. 

GAMING AND Bettine Act (c. 19).—Provision is made for the closing for 
not more than one year of any place with respect to which conviction has been 
made within the preceding three months under ss. 228, 229, 230, or 235 of the 
Criminal Code. 

HicHway Trarric AMENDMENT Act, 1942 (c. 21).—The use of one 
licence plate instead of two is authorized. 


Liquor Controt AMENDMENT Act, 1942 (c. 25).—Members of the active 
service forces are permitted to vote on questions under the Liquor Control 
Act. For the purposes of the Act a member of the armed forces on active 
service is deemed to be twenty-one years of age. Every person who without 
lawful excuse is found in any premises at the time of the commission upon 
such premises of an offense against the Liquor Control Act is guilty of an 
offence. 

MortGaGEs AMENDMENT Act, 1942 (c. 27).—In any mortgage made on or 
after July 1, 1942, wherein it is expressly stated to be a building mortgage, no 
action may be brought by the mortgagee after the expiration of one year from 
the date of the maturity of the mortgage to recover payment from the person 
who executed the mortgage if such person has made a bona fide sale of the 
property and has conveyed his equity of redemption to a grantee under such cir- 
cumstances that the grantee is obligated to indemnify such person with respect 
to the said mortgage. 

Statute LAw AMENDMENT Act, 1942 (c. 34).—The Anatomy Act is 
amended to provide that no person shall accept for shipment or ship a dead body 
from any place within Ontario to any place outside Ontario unless a certificate 
of a coroner has been obtained certifying that the cause of death has been 
ascertained and that there exists no other cause for inquiry or examination. 
This requirement is similar to one which must be complied with before a body 
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may be cremated within the province, so that the same law will apply to the 
cremation outside Ontario of the bodies of persons dying within Ontario. 
The Judicature Act is amended by the inclusion of a definition of “labour 
dispute” and it is provided that an ex parte interim injunction to restrain any 
person from doing any act in connexion with a labour dispute shall not be for 
a longer period than four days. The Mechanics Lien Act: All sums received 
by a builder or contractor on account of the contract price shall constitute a 
trust fund in the hands of the builder or contractor. Appropriate provisions 
are to be found in the Criminal Code which are applicable where the trust is 
violated. 

SumMAry Convictions AMENDMENT Act, 1942 (c. 36).—The 1941 amend- 
ment to the Summary Convictions Act providing for the service of summonses 
issued for violations of the Highway Traffic Act is re-cast and extended to 
include summonses issued for violations of any Act of the legislature or any 
order or regulation made thereunder. The general rule is that summonses 
must be served by prepaid registered mail, but in certain cases where it is 
manifestly more convenient to serve by personal service, personal service is 
permitted. 

VENEREAL Diseases PrEveENTION Act (c. 38).—The former Act is replaced. 
The authority of officers charged with the administration of the Act is en- 
larged and the machinery for requiring observance of the Act strengthened. 


7 Geo. VI: Acts passed, 53; Public, 37; Private, 16. 


AcTIVE Service Moratorium Act, 1943 (c. 1).—Mortgage relief is afforded 
to members of his majesty’s forces and their dependents in respect of mortgages 
on their homes where the judge is of opinion that the applicant’s inability to 
make payments upon the mortgage or perform other terms thereof is attributable 
to the fact that he is a member of the forces. 


CoLLECTIVE BARGAINING Act, 1943 AND THE JUDICATURE AMENDMENT ACT, 
1943 (cc. 4 and 11).—The labour court is established as a branch of the high 
court of justice for Ontario. A collective-bargaining agency and the acts 
thereof shall not be deemed to be unlawful by reason only that one or more of 
its objects are in restraint of trade. Employees may form, join, or assist any 
collective bargaining agency .nd may select or designate any such agency for 
the purpose of bargaining collectively with their employers. The labour court 
has jurisdiction in matters arising under the Act and shall make such orders 
as appear to it just and agreeable to equity and good conscience. The Act does 
not apply to the industry of farming, domestic servants, police forces, or the 
Hydro-Electric Power Commission of Ontario; nor does it apply to municipal 
councils and local municipal boards unless the council or board so provides by 
by-law, resolution, or minute. 

Farm Loans Apjustment Act, 1943 (c. 5).—County judges are vested 
with the authority to reduce the amount of principal or arrears of interest or 
to extend the time for payment thereof in respect of loans made by the province 
to farmers. 

FataL AccipENts AMENDMENT Act, 1943 (c. 6).—Funeral expenses to the 
extent of a total amount of $250.00 are now recoverable under the Fatal 
Accidents Act. 
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Gas AND O11 Leases Act, 1943 (c. 7).—Machinery is provided for dis- 
posing of gas and oil leases where no action has been taken by the lessee for 
three years. This will assist the clearing of titles in certain parts of the 
province where farm lands are encumbered with gas and oil leases which have 
existed for many years and which are not easy to get rid of under existing 
legislation because of the difficulty of locating the lessees. 


GASOLINE HANDLING AMENDMENT Act, 1943; Tue GAsoLtine TAX AMEND- 
MENT Act, 1943 (cc. 8 and 9).—Where gasoline is sold for tax-free purposes 
the practice has been to collect the tax and rebate it on application made by 
the taxpayer. These two Acts authorize the sale of marked or coloured gasoline 
sold for tax-free purposes without the collection of the tax. Prosecutions for 
the improper use of gasoline so sold will be facilitated by the presumptions 
raised under this legislation. 

MUNICIPAL AMENDMENT Act, 1943 (c. 16).—The Ontario Municipal Board 
may erect as an “improvement district” the inhabitants of a locality having a 
population of not less than fifty. The affairs of such a district are run by a board 
of three trustees appointed by the lieutenant-governor-in-council which, for the 
purpose of the government and administration of the improvement district, has 
the authority of a township council and of various local boards. The Ontario 
Municipal Board is authorized to dissolve a municipality upon application. 

NatuRAL Gas CONSERVATION SuSPENSION Act, 1943 (c. 18).—The 
lieutenant-governor is authorized to suspend any or all of the provisions of the 
Natural Gas Conservation Act or any regulation or order made thereunder and 
any or all of the powers of the officers charged with the administration of the 
Act. This legislation became necessary because of the conflict arising out of 
authority exercised by Dominion officials under the War Measures Act. 


ONTARIO CANCER TREATMENT AND RESEARCH Founpbation Act, 1943 (c. 
19).—The Ontario Cancer Treatment and Research Foundation is established 
in order to conduct a programme of diagnosis, treatment, and research in 
cancer. 

Ortawa River WATER Powers Act, 1943 (c. 21).—The agreement between 
the governments of Ontario and Quebec, the Hydro-Electric Power Commission 
and the Quebec Streams Commission, allocating power sites in the Ottawa 
river, is confirmed. 

Scnoo. Law AMENDMENT Act, 1943 (c. 26).—Authority is given to the 
minister of education under the Teachers Boards of Reference Act to continue 
in force a contract between a teacher and a school board for a period not 
exceeding one year. 

SociaL SeEcuRITY AND REHABILITATION Act, 1943 (c. 27).—Provision is 
made for the appointment of the Social Security and Rehabilitation Committee 
to study, formulate plans, and make reports to the lieutenant-governor-in-council 
respecting anticipated post-war problems and the rehabilitation of members of 
the armed forces and other persons who will require employment at the con- 
clusion of the war. 


VENEREAL DISEASES PREVENTION AMENDMENT Act, 1943 (c. 35).—The 
authority of the local medical officer of health under the Venereal Diseases 
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Prevention Act is extended to cover any person who has been named under oath 
as a source of gonorrhoea infection or is believed by the officer to be a source 
of infection and in the opinion of the officer is or may be infected, whether or 
not laboratory findings indicate the presence of gonorrhoea infection. 


E. H. Sirk 
Legislative Counsel’s Chambers, Toronto. 


QUEBEC 
7 Geo. VI: Acts passed, 79; Public, 48; Private, 31. 


Epucation.—C. 5 authorizes the lieutenant-governor-in-council to enter into 
an agreement with Laval University for the establishment of a school of electrical 
engineering at Quebec and to pay the university a sum not exceeding $1,000,000 
in twenty annual instalments. C. 13 provides for compulsory school attendance 
from six to fourteen unless the child receives effective instruction at home or is 
prevented from attending school by illness or infirmity or has completed the 
elementary school course or has been expelled or if under ten resides more than 
two miles or if over ten lives more than three miles from school and the board 
makes no provision for free conveyance. Absence may be permitted for a 
total period of six weeks per school year for farm work or urgent or necessary 
work at home. During school hours no one may employ a child who should go 
to school unless a release is given. Provision is made for truancy officers, and 
parents failing after notice to see that their children go to school are liable to 
penalties. C. 14 amends the Education Act, making substantial changes in the 
pension provisions. The pension is the product of two one-hundredths of average 
salary for the ten years during which salary was the highest and the number 
of years taught up to thirty-five, with a minimum of $240 increased by $5 for 
each year of teaching above twenty years up to a total of $300. A widow is to 
receive one-half the pension of her deceased husband. Deductions for pensions 
from annual salaries are 5 per cent for men and 3 per cent for women. Cc. 15 
and 16 amend the Acts respecting specialized and trade schools. 

Economic Apvisory Councit.—C. 8 provides for the appointment of a 
council of not more than fifteen members charged with investigating the resources 
of the province and especially with drawing up, in collaboration with the 
federal government and the governments of the other provinces, a programme 
for the utilization of the labour which will be made available at the close of 
the present war. 

Civit Service ComMission.—C. 9 replaces the previous Act and extends the 
scope of the commission to virtually all employees of the government and its 
agencies. C. 10 amends the Pension Act. 

Succession Duties.—C. 18 replaces the previous Act, making substantial 
changes in its structure but few changes in the taxing provisions. 

OtTrawa WATER Powers.—C. 20 authorizes the ratification of the agreement 
with Ontario with respect to development on the Ottawa river. 

Beet-SuGar.—C. 23 authorizes the organization of a provincial corporation 


to operate a beet-sugar factory at St. Hilaire and the guarantee of loans not 
exceeding $2,000,000. 
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Motor VenicLes.—C. 24 reduces the age at which licences may be obtained 
from eighteen to seventeen, restricts travel to the right-hand strip of divided 
roads, and restricts bicycles to roads provided for them or to the four feet 
at the right of a road which they must travel in single file. 


Lazsour.—C. 26 changes the composition of the Superior Labour Council. 
C. 27 amends the Workmen’s Compensation Act with regard to industrial 
diseases and makes provision for clinics. CC. 28 makes provision for blind 
workmen. C. 42 amends the Quebec Cooperative Syndicates Act with respect 
to membership and borrowing powers. 

FAMILY ALLowANcEs.—C. 29 provides for family allowances being payable 
under a collective labour agreement. 

HeattH INsurance.—C. 32 authorizes the lieutenant-governor-in-council 
to appoint three members for ten years as the Quebec Health Insurance Com- 
mission, at salaries to be fixed, with power “to prepare a plan of universal 
health insurance” to be put into force by Act of the legislature. 

Sitver.—C. 36 exempts silver used as a conductor of electricity during the 
war from liability to tax or seizure. 

TRADE AND ComMERCE.—C. 39 provides for separate departments of municipal 
affairs and trade and commerce. C. 40 changes the name of the tourist traffic 
bureau to tourist and publicity bureau. 

Soxpiers’ Protection.—C. 45, any member of the forces unable to meet his 
obligations or anyone dependent on him may petition the court for delay in 
meeting an hypothecary debt or vendor’s privilege on a dwelling for one or two 
families or business premises, in each case when occupied as a dwelling by the 
soldier. 

ProcepurE.—C. 47 amends the Code of Civil Procedure regarding oaths, 
appeals, place and service of action, continuance of suit, intervention by the 


crown. 


Brooke CLAXTON 
Montreal. 


WESTERN PROVINCES 
(a) Alberta 
7 Geo. VI: Public, 40; Private, 4. 









Dest ADJUSTMENT.—C. 7 is cited as the Debtors’ Assistance Act. There 
is constituted a Debtors’ Assistance Board with advisory powers and duties. 
The object is to give assistance to debtors in the settlement of their debts. 
Epucation.—C,. 6, the Operation of Schools (War) Act, makes certain 
changes in relation to the operation of schools during the time that Canada is 
at war with any foreign power. The school year shall begin on the first day 
of March and end on the last day of the following February with the first of 
two terms ending on August 31. After 1943 the summer vacation shall extend 
from the first day of August to the day immediately preceding the second 
Monday in October, both inclusive. 
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EvipENcE.—C. 21 amends the Alberta Evidence Act to provide for the 
admission of photographic films or prints of bank records. 


LanpD SALEs Prouisition.—C. 30 amends the Land Sales Prohibition Act 
so as to prohibit the lease of land to any enemy alien or Hutterite. 


RECONSTRUCTION.—C. 8, the Post-War Reconstruction Act, constitutes a 
post-war reconstruction committee composed of members of the legislative 
assembly. The committee is directed to make a thorough investigation of the 
economy of the province and to report to the lieutenant-governor-in-council with 
recommendations. C. 9, cited as the Post-War Reconstruction Fund Act, 
creates a post-war reconstruction fund. C. 3, the Special Appropriation Act, 


1943, authorizes the appropriation of one million dollars to the above fund 
from the general revenue fund. 


(b) British Columbia 
7 Geo. VI: Public, 72; Private, 2. 


CHILD WELFARE.—C. 5 is cited as the Protection of Children Act. Material 
formerly found in the Infants Act dealing with the care and apprenticeship 
of minors, the protection of children, and the treatment of youthful offenders 
is now placed in this new Act. Noteworthy new sections deal with the care 
and protection of immigrant children. C. 13 amends the Juvenile Courts Act 
to provide for the constitution of a family court. C. 16, the Curfew (Un- 
organized Territory) Act, empowers the lieutenant-governor-in-council to 
prescribe curfew regulations in any area in unorganized territory on the petition 
of a substantial number of residents in that area. C. 42 amends the Mothers’ 
Allowances Act to provide for the payment of an allowance in respect of a 
child over sixteen but under eighteen years of age, or in respect of a child 
residing temporarily apart from its mother. 


Lazsour.—C. 28 amends the Industrial Conciliation and Arbitration Act. 
Machinery is provided for collective bargaining. Provision is made for the 
filing with the secretary-registrar appointed under the Act of a copy of every 
agreement between a trade union or organization of employees and an employer. 
C. 58, cited as the Shops Regulation and Weekly Half-holiday Act, is a very 
comprehensive piece of legislation taking the place of several earlier Acts. 


(c) Manitoba 
7 Geo. VI: Public, 66; Private, 7. 


Companies.—C. 7 amends the Companies Act the most interesting features 
being contained in three new sections. S. 450A provides that applications for 
letters patent, for the issue of a licence or registration certificate, for reinstate- 
ment of charter, licence, or registration, or for the approval of the by-laws of a 
corporation for certain insurance such as accident, sickness, and disability, must 
first be approved in writing by the superintendent of insurance. S. 450B 
imposes restrictions on the incorporation, licensing, or registration of certain 
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insurance companies including life insurance companies. S. 450C provides that 
no corporation coming within the definition of a small loan company in the 
Small Loans Act, 1939 (Canada), shall carry on business in the province unless 
and until it has obtained a licence from the minister of finance pursuant to that 
Act. 


EpucaTion.—Worthy of notice is c. 70, a private Act, which incorporates the 
Manitoba Institute for the Advancement of Medical Education and Research. 
The objects of the institute are stated to be the advancement of scientific, 
medical, and surgical knowledge through research and the assistance of persons 
desirous of advancing their scientific, medical, and surgical knowledge. 


MarriacGe.—C. 30 amends the Marriage Act by adding a new section, 18A. 
A married person may petition the court of king’s bench for an order of 
presumption of death upon evidence that the other party has been continually 
absent from the petitioner for a period of seven years or more; has not been 
heard from or of during that period by the petitioner or to the knowledge of 
the petitioner, by any other person; that the petitioner has no reason to believe 
that the other party is living and that reasonable grounds exist for supposing 
he is dead. Such an order shall permit the petitioner to obtain a marriage 
licence and to enter into the solemnization of the form of marriage so licensed 
but shall have no other legal effect. 


(d) Saskatchewan 
7 Geo. VI: Public, 72; Private, 5. 


Evivence.—C. 13 amends the Saskatchewan Evidence Act to provide for the 
admission of photographic films or prints of bank records. 


Dest Lecis_tation.—C. 15, cited as the Provincial Mediation Board Act, 
1943, repeals the Debt Adjustment Act and establishes the provincial mediation 
board. The board on the application of either a debtor or creditor shall 
confer and advise and attempt to effect a settlement, and shall inquire into the 
validity of claims made against the debtor and his ability to pay his just debts 
either presently or in the future. Any agreement so effected shall be valid 
and enforceable even though without consideration. By s. 6 certain tax pro- 
ceedings are prohibited except with the consent of the board, and by s. 7 
the board has power to postpone final application for title in tax proceedings. 
Under s. 8 notice is required to be given to the board in actions for foreclosure, 
sale, or possession of mortgaged premises, or for specific performance or 
cancellation of an agreement for sale of land or for sale or possession of land 
sold under any such agreement, or for the recovery of money in excess of $100 
other than an action founded on tort, alimony, or a separation agreement. 
Other sections give the board wide powers to make such inquiries as it deems 
necessary. C. 17 is cited as the Land Contracts (Actions) Act, 1943. Leave of 
the court of king’s bench is required before commencing any action for 
mortgage foreclosure or for sale or possession of the mortgaged premises or 
for the recovery of any moneys payable under the mortgage, or any action by 
a vendor for specific performance or cancellation of an agreement for sale of 
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land, or for sale or possession of land sold under agreement for sale, or for 
any other relief that may be granted under any such agreement. Upon such 
an action the court is given wide discretionary powers of inquiry and agree- 
ment. C. 9 amends the king’s bench Act. The judgement debtor may apply 
for an order for directions for payment of moneys recoverable under judgement. 
The judge may order the amount recovered payable at such times and in such 
amounts as he deems fit and may give further directions for enforcement by 
execution or otherwise. Such an application is no bar to appeal from the 
judgement. An order may be varied from time to time by the judge who made 
it or another judge or may be rescinded upon application by the judgement 
debtor or creditor. C. 10 amends the District Courts Act in the same manner. 
C. 63 amends the Mechanics’ Lien Act. A new section, 3la, requires leave 
of the judge before the commencement of any action to realize under a 
mechanics’ lien. C. 18 is cited as the Moratorium Act, 1943. The lieutenant- 
governor may by proclamation, in so far as within the legislative authority 
of the province, declare a moratorium for not more than two years in respect 
of debts and liabilities. Such power may further be exercised by order in 
council in individual cases or in favour of or for the protection of individuals. 


REcoNsTRUCTION.—C. 68 is cited as the Saskatchewan Reconstruction Coun- 
cil Act, 1943. The Act provides for the appointment of the Saskatchewan 
reconstruction council to consist of not more than fifteen members. The 
council is to study and investigate conditions and problems likely to arise 
during or after the war and report thereon to the government with recom- 
mendations. The Industrial Development Board Act is repealed. 


TRADES AND Proressions.—C. 49 is cited as the Chiropractic Act, 1943. 


Legislative recognition is given to the science and art of treatment known as 
chiropractic and incorporates the Chiropractors’ Association of Saskatchewan 
and provides for a board of chiropractors to regulate practice in the province. 
i’reviously chiropractors were regulated under the Drugless Practitioners Act 
which is now repealed in so far as it relates to chiropractors and chiropractic. 
C. 50, the Chiropody Profession Act, 1943, similarly regulates the practice of 
the profession of chiropody in the province. 
F. C. CronxITE 

University of Saskatchewan. 





REVIEWS OF BOOKS 


The Logical and Legal Bases of the Conflict of Laws. By W. W. Coox. 
Cambridge: Harvard University Press. 1942. Pp. xx, 473. ($5.00) 
Principles of Private International Law. By O. Nusssaum. New York, 

London, Toronto: Oxford University Press. 1943. Pp. xvi, 288. ($4.25) 
Proressor Cook, whose recent death we all deplore, was one of the great 
American law teachers of his generation, having served on the faculties of Yale, 
Columbia, Chicago, and Northwestern universities. His book consists of a 
series of essays dealing with particular theories of a rather general character 
(which abound in conflict of laws), examining them in the light of decisions of 
the courts and of social and political facts and evaluating them as accurate 
descriptions of what the courts do in conflicts cases. Most of these essays have 
been published before as law-review articles and attained a deserved renown 
amongst students of the subject. The reviewer is glad to take this opportunity 
of acknowledging the very great assistance which he has received from Professor 
Cook’s writings, towards a clearer view of the social problems of conflict of 
laws, obfuscated as they are by the confusing terms and rules employed in their 
solution. In certain quarters, a reviewer of this book might not be expected to 
discuss the previously published portions of it which are so well known; students 
of the subject will of course be glad to have them now available in a single 
“bound book.” But the importance of the author’s writing and teaching, the 
influence which it has exercised and is bound to exercise in the future upon 
lawyers, judges, teachers, and students of law, not only in conflict of laws but 
in other departments as well, require as full a discussion as the occasion permits 
ot the entire work. 

Professor Cook’s inquiry into legal problems goes far below their surface: 
he probes into the very process of legal reasoning itself and the use of words 
and rules, the tools of legal thought. The lawyer’s difficult or “border-line” 
cases involve the problem of whether a given fact-situation should be sub- 
sumed under some rule or some verbal category in such a rule; e.g., is this 
statement an offer?; is this act an assault? etc. To decide such questions we 
must know for what purpose the subsumption or classification is being made; 
the problem is not to find a definitive line but to draw it. The terms “offer” 
and “assault” are man-made; they have no absolute meaning; every time a 
court holds that some problematic situation falls within or without the term, 
the term’s meaning is expanded or contracted accordingly. This is only true, 
of course, of problematic or border-line cases. Some acts are so clearly an 
“offer” or an “assault” that we can classify them as such by a simple process 
of deductive reasoning. But where the classification is doubtful, logic and analysis 
alone cannot solve the problem. It is not a problem of deduction but of 
definition according to social policy. Moreover, we often find that the same 
term is used in different legal rules having different purposes or policies so 
that the meaning of the term varies in the different rules. There is a very 
real danger of lawyers and judges assuming that such a term should have the 
same meaning in all contexts and so striving to attain an illusory and quite 
unnecessary verbal consistency by reaching a decision which conflicts with the 
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purpose and policy of the rule involved. Even the term “vessel” has varying 
meanings in law; “thus a craft launched but not yet completed has been held 
a ‘vessel’ when the purpose is to give admiralty jurisdiction over deserting 
seamen, but not a ‘vessel’ in order to give admiralty jurisdiction over a con- 
struction contract. A raft of logs has been held a ‘vessel’ for the purpose of 
giving a maritime lien for collision, but not for a libel in rein for wages” 
(p. 159). And to meet any possible suggestion that he is fighting a bogey 
man, Professor Cook cites Reinhardt v. Newport Flying Service, (1921) 232 
N.Y. 115, 133 N. E. 371, in which Cardozo J. apparently assumes that there 
is a single definition of “vessel” for all purposes of admiralty law! Other 
instances are cited in which courts and legal writers “unthinkingly assume that 
the definition given to a word in one legal rule is to be followed blindly when 
the same word appears in a different rule having a different social, economic or 
political purpose” (p. 167). Having read the essay setting out this argument 
some years ago, the reviewer has encountered a great many instances of this 
dangerous error in legal writing, such as the remarks of the Ontario court of 
appeal in Re York Township By-Law, [1924] 4 D. L. R. 380, regarding the 
term “judicial body.” 

These interesting observations on the variability of the meaning of legal 
terms may strike some readers as surprising; we challenge them to read the 
author’s essays on “Substance and Procedure” and “The Logical Bases of the 
Conflict of Laws” (in which they are set out) and remain unconvinced. In 
brief supplements to these essays the author answers certain criticisms and 
misunderstandings of his views occurring since the original publication of the 
essays. Further remarks to the same end will be found in his article, written 
since this book was published, in 21 Canadian Bar Review (1943), at p. 249. 
His arguments are fully buttressed by references to recent studies in the field 
of logic, semantics, and scientific method, from which he gives many quotations. 

There is, of course, nothing very radical or new in Professor Cook’s proposal 
that rules of law should be applied with a view to their social purpose or policy. 
Every lawyer has heard of statutory principles construed according to their 
intendment or the policy of the statute. But the necessity for taking into 
account the purpose of a rule is very great in conflict of laws where choice- 
of-law rules are framed in very broad terms: “torts,” “contracts,” “inheritance 
of movables,” “title to immovables,” etc. Such general terms are a fertile 
source of ambiguity and confusion which can only be avoided by keeping 
clearly in view the purposes underlying the choice-of-law rules. Since these 
choice-of-law rules are designed to refer to and include foreign laws, the 
terms in question must, ex hypothesi, have a meaning broader than and 
different from their meaning in the domestic law of the forum (p. 216). In 
cases of doubt as to whether a particular rule of foreign or local law falls 
within the scope of such a term, the so-called problem of classification arises, 
but it can only be solved according to Professor Cook’s argument by consider- 
ation of the purpose of the choice-of-law rule (p. 222). And throughout his 
work the author, when discussing a choice-of-law rule, specifies what appears 
to be its basic social purpose. 

Applying this analysis to the problem of distinguishing “substance” and 
“procedure” in conflict of laws, Professor Cook enumerates eight different 
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situations in which courts are called on to make a distinction between these two 
categories (of which the conflicts situation is one) and shows quite easily that 
the purposes governing the distinction in each situation are different and that 
the courts have not given “procedure” the same meaning throughout. Never- 
theless, in some of the conflicts cases, courts have acted on the erroneous 
assumption that because a rule of law had been called a rule of procedure in 
deciding some question quite unrelated to conflict of laws, it should be regarded 
as procedural for conflicts purposes—the very error against which the author 
warns us. Moreover, in recent years, the substan¢e-procedure problem in 
conflict of laws has been discussed at great lengths by certain writers on 
“classification” or “characterization” in what the author describes as “a dense 
verbal smog.” Most of their discussion has centred around the alternatives of 
classification according to the internal law of the forum, the internal law of the 
foreign state or the conflicts rules of the foreign sfate (the two latter not being 
always clearly distinguished). All these alternatives are offered, as the author 
points out, on the unfounded assumption that “a given rule is either procedural 
or substantive for all purposes.” Actually, it cannot even be assumed that the 
rule which the forum is classifying has a uniform classification within any 
one of the legal systems suggested as bases of classification. In any event, all 
three bases are irrelevant because they involve past classifications made for 
purposes other than those confronting the court of the forum. So Professor 
Cook brushes aside the painfully intricate theories and dilemmas of the classi- 
fication writers to attack the problem afresh: what is the purpose for which a 
court must distinguish substance and procedure in conflict of laws? Once the 
“smog” has gone, the answer is very simple: “This distinction is one which is 
being drawn by the court of the forum for its own protection: it cannot devote 
too great effort to an attempt to give precisely what the foreign court would 
give. Whenever it is called upon to decide for the first time, in cases of this 
kind, whether a given rule of the purely domestic law of the foreign state 
shall be classified (characterized) as ‘substantive’ or ‘procedural,’ its problem 
is to decide from the standpoint of its own practical convenience whether the 
rule in question is important enough to justify spending the time required to 
ascertain what that rule is and how it is to be applied” (p. 222). 

“Domicile” like “procedure” is a word used in many contexts and for 
different purposes, of which the author specifies eight. He argues that the use 
of this term has undoubtedly varied from one problem to another according to the 
social policies involved, e.g. a man’s connexion with a state which would suffice 
for divorce jurisdiction would probably not suffice for the assertion of juris- 
diction in an action for damages with “constructive” service only. In other 
words, a man may be domiciled in a state for some purposes but domiciled 
elsewhere for others. Complete demonstration of this thesis would obviously 
require a long work, but the author’s examples suffice to raise profound suspicion 
that it could be so demonstrated. 

The author has something to say upon the much debated problem of renvoi, 
whether the reference to the “law” of a state is to its domestic or internal law 
only or to all its “law” including its conflict of laws rules. As might be 
expected, he does not adhere to any simple solution of such a too-generally- 
stated problem, but concludes that “the verbal symbols in which any particular 
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rule of the conflict of laws may have been formulated must be given whatever 
meaning will carry out the purposes of the rule. Each rule must be dealt with 
on its own basis” (p. 245). 

In his first essay, originally published in 1924, the author attacks the 
assumption that for every situation dealt with in the conflict of laws there 
is some one and only one law which has “jurisdiction” to determine what legal 
consequences shall be attached to it, and the notion that, when the appropriate 
law has created a “right” or “obligation,” it should be recognized and enforced 
everywhere, two theories which certain text-writers purport to deduce from 
the very nature of law and of legal rights. That judicial practice has been 
constantly at variance with both these suspiciously general theories is amply 
demonstrated. Thus the ground is cleared of two false doctrines, objectionable 
not only in their falsity but for various undesirable consequences (such as the 
renvoi implicit in the vested-rights theory) which might result from their 
application. 

The second essay contains a detailed critical analysis of Story’s remarks 
on the subject of legislative and judicial jurisdiction; the third essay examines 
the limits on legislative jurisdiction imposed by the American constitution and 
by international law. The fourth essay presents some fascinating speculations 
upon the remarkable potentialities of the “full faith and credit clause” of the 
American constitution and the powers which it confers upon congress to 
legislate in the field of conflict of laws. 

Essay v is a trenchant attack upon the supreme court’s decision (in Klaxron 
v. Stentor Electric Mfg. Co., (1941) 61 Sup. Ct. 1020) that federal courts 
must, in conflicts cases, adhere to the views of the courts of the state in which 
they sit. The various problems raised by this somewhat casual decision are 
stated and discussed with a lucidity and penetration which leave the reader with 
a profound conviction that the last word of the supreme court on the subject 
has not been said yet. 

Turning to the subject of legal interests in land, the author remarks the 
dangers of confusion attendant upon the use of the term “immovables” to 
designate either physical objects e.g. land, or legal rights over such objects. 
He also notes, correcting Robertson (Characterisation in the Conflict of Laws, 
at p. 205), that the distinction between movables and immovables is made for 
legal purposes and governed by some rule of law e.g. drifting sand on a field 
is a movable in the everyday sense of the term but an immovable in law. 

Many other interesting problems are discussed by Professor Cook, but 
enough has been said, it is hoped, to illustrate the penetrating quality of his 
analysis and the unusual importance of his book. It is impossible to over- 
estimate his contribution to clarity of thought and reasoning in the study and 
exposition of law. If anyone really doubts that the confusion of thought due 
to misuse or misunderstanding of words which the author has worked so pains- 
takingly to correct will lead to injustice, hard cases, and bad law, he will find 
ample proof of it to allay his doubts throughout the book. The value of this 
book and the help to be gained from reading it are not by any means limited 
to the field of conflict of laws. The complexity of the problems in that field 
make lucid analysis all the more necessary there. But anyone interested in any 
field of law should read Professor Cook’s article on “Substance and Procedure” ; 
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he will be well repaid for doing so. 
the highest quality. 

Professor Nussbaum, a distinguished European scholar in the conflicts field, 
now visiting research professor at Columbia University, has given us a most 
enjoyable book. Never, in his personal experience has the reviewer read a 
single book which provoked such hearty feelings of agreement and disagree- 
ment at the same time. Thus, in his preface, after explaining the peculiar 
fascination of private international law, the author remarks: “Private Inter- 
national Law, however, is not directly concerned with the disposition of cases. 
It merely purports to solve preliminary questions, namely, to ascertain in 
dubious cases the legal system on the basis of which the disposition of the 
case should be made, or to determine whether or not the court should assume 
jurisdiction at all. Thus Private International Law does not deal with sub- 
stantive justice which after all is the soul of the law and the ultimate end of 
juridical endeavour” (p. ix). And he goes on to point out that private 
international law is strongly conceptualistic. Surely there is substantive 
justice in saving a man from being subjected to a system of law totally 
unconnected with his affairs merely because his person or property comes into 
its clutches? The reviewer has always felt that private international law is 
full of substantive justice, which is hopelessly smothered by the thick layers 
of conceptualism referred to. If writers on the subject would talk more about 
its social policies and purposes and less about such cold abstractions as “vested 
rights,” classification, and the renvoi, our fellow lawyers would not be repelled 
by our conceptualistic jargon and would take more interest in conflict of laws. 

Perhaps the author would agree with this, for he is inclined to deprecate 
the importance of renvoi and classification as conflicts problems. Regarding 
the accumulation of literature on the latter topic he writes: “Consequently the 
most intricate definitions, hypotheses and theorems have been set forth, contra- 
dicting each other, far exceeding the possible standards of courtroom reasoning, 
and not infrequently giving the impression that the writer has not achieved 
desirable clarity on the very subject of his disquisition” (p. 81). The vested- 
rights theory he denounces “one of those sterile concepts which merely 
create an unnecessary burden upon scientific inquiry, and tend to be confusing 
and harmful the more they are pressed and elaborated” (p. 30). 

One of the interesting and valuable features of Professor Nussbaum’s work 
is his explanation of the views of various European writers and schools. 
Perhaps these explanations are more entertaining than reliable; interpretation of 
other men’s ideas is always a difficult task, but the author surely misrepresents 
those of Professor Cook when he says that “modern writers have attacked the 
whole distinction (between substance and procedure) as unfounded” and adds in 
a foot-note: “Basically this is the opinion of Cook though, for the sake of 
convenience, he makes some concessions towards tolerating the use of the 
term.” The author’s own discussion of the subject is quite brief and proceeds 
without mentioning at any point the social policy underlying the distinction, 
i.e. the administrative inconvenience of a thoroughgoing application of foreign 
law, or its necessary conflict with choice-of-law policies. 

Some passages in the book lead one to suspect that the author has not 
completely grasped Professor Cook’s point that problematic cases are solved, 


It is a piece of analytical jurisprudence of 
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not by deductive logic, but by considerations of social policy. Thus, in discuss- 
ing the meaning of “domicile,” the author argues that “there is really a single. 
concept of domicile. . . . Many if not all of the fundamental legal concepts 
admit of certain deflections dependent upon special applications, but this fact 
does not destroy the singleness of the idea to which one has invariably to 
recur in case of doubt” (p. 134). How such a recurrence is going to assist 
in solving the case of doubt is not specified. 

The reviewer has always considered Professor Cavers’s article, “A Critique 
of the Choice-of-Law Problem” in 47 Harvard Law Review (1933), at p. 173, 
an admirable summary of the proper approach to the solution of “multiple 
contact” cases, but Professor Nussbaum objects to Cavers’s suggestions. ‘Ac- 
cording to Cavers,” he writes, “the court should examine the (substantive) rule 
of the forum and of all ‘competing’ legislations and then make its choice by 
employing complicated tests, involving consideration of social policy as well 
as of the interests of the litigant individuals. Hence in each Conflict case the 
parties would first have to offer evidence of the pertinent rules of all ‘competing 
systems,’ and then the court would have to embark upon a study of comparative 
law, which would require no little knowledge, ability—and time. Troubles 
and costs connected with proof of foreign law would be multiplied” (p. 36, 
n. 10). The objection to Cavers’s “tests” is not stated; surely they are not 
objectionable because they involve “consideration of social policy”? As to the 
consideration of the “competing systems,” will not counsel normally canvass the 
provisions of all possibly relevant laws connected with a conflicts case to dis- 
cover any provision which may assist them and urge its application on the 
court? Many opinions in conflicts cases show the court to be conversant with 
the pertinent rules of several competing systems. The reviewer can see 
nothing very novel or drastic in Cavers’s suggestion and is at a loss to know 
why the author refers to it as “an almost desperate proposal.” 

For the most part Professor Nussbaum discusses what may be called 
“general” topics and problems of private international law. He begins with the 
name of the subject and goes on to outline its history, the rise and fall of 
various schools and their characteristic theories, the role of treaties and 
legislation, and the present-day literature. He gives an interesting picture of 
the conflicts situation in the United States with special reference to the subject’s 
great practical importance there, its constitutional aspects, the Restatement and 
its critics. He then turns to the three problems of choice-of-law technique which 
have evolved so much debate: characterization; renvoi; preliminary question. 
The remainder of the work is chiefly devoted to those topics: contracts (in 
various aspects) jurisdiction, and foreign judgements. It concludes with a 
fairly full examination of the rules governing proof of foreign law. 

The author’s style is very readable, vigorous and terse, perhaps a little 
too terse. His sample problems are not very fully stated; there is little or no 
detailed analysis of them. Thus, in a short section on capacity to contract he 
says in a one-sentence paragraph: “Capacity to transfer real property is 
governed by the lex rei sitae.” How different from Professor Cook’s pains- 
taking and deliberate analysis of various problems of this type (Logical and 
Legal Bases of the Conflict of Laws, at p. 270). But Professor Nussbaum’s 
purpose was no doubt different; he has apparently tried to give, in a single 
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volume, a bird’s-eye view of the subject as it has developed in Europe and the 
United States, with special emphasis on one or two topics of particular interest 
to him. In this he has succeeded admirably. 


Morratt HANcock 
School of Law, University of Toronto. 


Trade Regulations and Commercial Policy of the United Kingdom. By the 
Research Staff of the National Institute of Economic and Sociai Research. 
Cambridge: At the University Press (Toronto: Macmillan Co. of Canada). 
1943. Pp. vii, 275. ($4.50) 

Tue Geneva Research Council began, in 1938, a general study of international 

trade and commercial policies. In this connexion, the National Institute of 

Economic and Social Research, under a strong and authoritative committee, 

undertook the survey of British policies. After a careful collection of the 

necessary material, this was submitted to adequate review and arrangement, and 
it now appears in this volume as a technical review of a descriptive nature 
covering British commercial policy and especial protection in its various aspects 
up to the end of 1938. The volume is undoubtedly an important contribution to 

economic history. It is divided into four parts: Tariff protection from 1913 

to 1938; non-tariff protection; international agreements; incidental protection. 

Each division is fortified with first-class appendices. The whole constitutes 

an impartial and objective review of the problems under discussion, and affords 

an excellent view of the passing of Great Britain from a free-trade to a 

protectionist country. From 1919-31 is a transitional period with the older 

policies of customs duties in force, which were not in their nature protectionist, 
but with the appearance of protection in the subsidy to beet sugar, and with 

the imposition of certain import duties of a non-revenue character in 1915. 

In 1921 came the Safeguarding of Industries Act and like regulations, which 

resulted by 1931 in assistance to selected or grouped industries. In 1932 came 

the Import Duties Act which constituted a vast departure from traditional com- 
mercial policy, and forms up to the present, its foundations, with levels of 
tariffs practically controlled by the Import Duties Advisory Committee. The 
student will look, after 1932, to the regulations of that committee rather than 
to the new statutes for a study of commercial tariffs. On the other hand, 
certain wider schemes must not be overlooked such as the Ottawa Agreements 

Act of 1932, and a series of trilateral treaties with empire and foreign countries 

which began at Ottawa and continue to the present. 

Such, in narrow synopsis, is the scheme of the study; and it is obvious that 
only a highly minute economic review would give any adequate idea of the 
issues raised, of their legal and administrative foundations, of the explicit or 
implicit commercial policies, or of their imperial and international implications. 
It would, however, be an inadequate review—cursory though it must be—if 
the impression were left that the volume is only suitable for business men, 
financiers, or economists. It is true that for them it is a reference-work of 
great importance. But it is of equal value to the legal profession, not merely 
because the activities which it reviews and the material which it so admirably 
summarizes are based on statutes and administrative regulations, but because it 
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gives some insight into the actual workings of all this legal scheme in its 
domestic and international aspects. It constitutes a companion commentary to 
a commercial and trade policy founded on statutes and their application. Indeed, 
it may be said that any lawyer, who wishes to understand those statutes and 
their regulatory administrative set-up, cannot do better than read them with 
this volume beside him. There is little or nothing in it which is controversial 
or partizan. In addition, the various appendices contain a wealth of material 
not accessible elsewhere in such a convenient form. 


The Principles of the Law of Contract by the Right Honourable Sir Frederick 
Pollock. By P. H. Winrievp. Ed. 11. London: Stevens and Sons. 1942. 
Pp. xxxii, 603. (32s. 6d.) 
IN reviewing the tenth edition of this book, the last edition revised by the 
learned author himself, the present reviewer ventured the suggestion that 
references to the American Restatement of the Law of Contracts and explana- 
tions of its rules would have increased the value of the work (2 University of 
Toronto Law Journal (1938), at p. 418). It is no secret, of course, that Sir 
Frederick Pollock he!‘ a rather low estimate of the Restatement of the Law of 
Contracts, and of its usefulness for English lawyers in particular. His foot- 
notes contained far more references to Roman law than to American authorities 
of any kind. Dr. Winfield, the present editor, has corrected this state of affairs 
by supplying many references to the Restatement and to Professor Williston’s 
monumental treatise. He has apparently contributed a good deal to the foot- 
notes and also made additions to the text. All new matter so introduced is 
enclosed in brackets. 

The reader will no doubt be highly interested to know what new ideas the 
editor has introduced into the work. At page 21, he makes the rather breath- 
taking suggestion that an offeror’s promise to leave an offer of sale open for a 
period of time should not require additional consideration because presumably 
he is charging a higher price on that account. Surely the offeree’s promise to 
pay that price, which he may or may not give, as he chooses, cannot be regarded 
as consideration for the offeror’s prior promise to leave the offer open. At 
page 36, the editor supplies additional material on the question of the effect of 
contracts leaving certain terms to be agreed or arranged by the parties. A 
reference to Dr. C. A. Wright’s note in 17 Canadian Bar Review, (1939), 
at p. 205, would have been appropriate here, and the analysis of Foley v. 
Classique Coaches, Ltd., [1934] 2 K.B. 1, does not explain that the court of 
appeal’s drastic construction of the contract in that case had apparently been 
accepted and acted upon by the parties for some time. (For a recent Canadian 
case of this type see Jaremy v. Vita Co-operative, Ltd., [1943] 1 D.L.R. 391.) 

At page 60, two problems as to the sale of necessaries to infants are 
canvassed. The liability of lunatics and drunken persons is discussed at page 
76. A brief explanation of “signed, sealed and delivered” is inserted at page 
119. The inconsistency of the cases on creditor’s compositions with the doctrine 
of consideration is stressed at page 154. Pollock’s somewhat casual discussion 
of the use of a trust concept in enforcing contracts for the benefit of third 
parties, criticized by the reviewer in the review of the tenth edition, is supple- 
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mented in the present edition at page 173. Lord Strathcona S.S. Co. v. 
Dominion Coal Co., [1926] A.C. 108, is more fully discussed at page 189. An 
interesting outline of the various general theoretical explanations of the 
“frustration” cases is added at page 233. A note on public policy as a ground 
of judicial decision appears on page 295. Pollock’s treatment of restitution in 
the case of illegal agreements partly performed has been rewritten (p. 353). 

The famous Fibrosa Case, [1942] 2 All E.R. 122, is discussed in a note at 
page 574. Dr. Winfield does not make it clear, as the house of lords did, that the 
English law of restitution in the case of partly performed contracts still leaves 
much to be desired. Where the failure of consideration is not “total” a party 
who has paid in advance for something he does not get will not recover back 
even a portion of the money paid by him. An interesting Alberta case 
illustrates judicial reluctance to follow this simple and unjust rule (Morgan v. 
Sunray Petroleum Corp. Ltd. et al., [1942] 4 D.L.R. 278). The decision in 
the Fibrosa Case itself also seems unjust because, although the sellers had 
done work in preparation for delivery of the goods, the court held that the 
buyers had suffered a total failure of consideration and ordered the sellers to 
return the whole of the down payment received by them. 

The foregoing list of alterations by the present editor is not exhaustive. 
It may be said, however, that the present edition contains comparatively little 
new material and that the editor’s contribution has consisted of bringing the 
book up to date with references to recent cases, statutes, articles, and treatises 
rather than setting out any new ideas or analyses of the problems of the law 
of contracts. 

Morratt HANcock 

School of Law, University of Toronto. 


The Permanent Court of International Justice, 1920-1942. By M. O. Hupson. 
Toronto: Macmillan Co. of Canada. 1943. Pp. xxiv, 807. ($7.75) 
THE distinguished author of this treatise brings to his work almost unique 
qualifications. For many years he has been Bemis professor of international 
law at the Law School of Harvard University; he has served as a member of 
the permanent court of arbitration; he is a judge of the permanent court of 
international justice : in 1934, there appeared his Handbook on the World Court; 
he has edited several volumes of World Court Reports; he has contributed to 
the law journals learned articles on various aspects of international law. His 
new treatise is not only such as we should expect from his pen, but is of an 
outstanding and creative importance. Much has happened—good and evil— 
since his earlier book: the revised statute of the court has been worked out 
and applied; rules of procedure have been revised; judgements, orders, and 
opinions have widened, been tested, and submitted to criticism; the world has 
gone down into chaos. There was thus an opportunity to review what has been 
done, to examine the experience, and to try to see into the future through the 
dark fogs of apparent failure. Indeed, the very suspension of the court’s 
activities in 1940 was in itself a valid reason for the time and care which 
Judge Hudson has given to his survey. He could sit back, as it were, and see 
its work in perspective; and he could look forward, in the period of its 
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suspension, to the possibilities and problems which his own experience suggested, 
and this with a judicial mind not in the least likely to be warped by the passions 
which led to the interlude in the court’s purposes or diverted from an objective 
conception of an international rule of law by “wishful thinking” or any ex- 
pression of wild political ends themselves subversive of a genuine international 
community. 

The student and man of affairs are at once warned that this new book is 
no mere elaboration of the earlier treatise. It is true that Judge Hudson follows 
in some degree his previous approach; but he has reworked all the materials, 
adding new chapters on the proposed international criminal court and other 
suggestions now under discussion, and visioning the entire concept of the 
court, its work, its aims, its activities, and its future in the light of his own 
practical membership of it. He sees the court in all its aspects, as a continuation 
of earlier activities in international adjudication, and he writes with some 
confidence that the court will continue and will prosper. 

The treatise begins with the history of previous attempts at international 
arbitration, and thus there is laid a necessary background. Indeed, it is well to 
remember this history, for we too often forget that the creation of the court 
itself was not entirely in vacuo, or due entirely to the first world war. This 
first part is one of the best summaries of the antecedent conditions. It is clear, 
precise, accurate, and judicial, and it is illustrated by an excellent review of 
the cases before tribunals of the permanent court of arbitration. Each division 
of it concludes with an appreciation of the various institutions: the Hague 
conventions; the Hague commissions of inquiry; the Central American court 
of justice; the prize court convention; the results of the effort for a court 
of arbitral justice; the plan for a proposed international criminal court. This 
part illustrates not merely the history but the fact that the dream of a world 
order based on law has had a long if varied history in which the permanent 
court of international justice takes its due place. The second and third parts 
deal with the well-known history of the creation of the court, the revision of 
the statute, an examination of its articles, the organization of the court, and so on. 
The various chapters are models of succinct and informed writing; and the 
developments, more or less known, are fitted with judicial skill into the evolution. 
Most interesting in this connexion are the chapters on the rules of court, and 
on the diplomatic privileges and immunities of its members. Part four deals 
with its jurisdiction, part five with its procedure and practice. In all these parts, 
it is not too much to say that Judge Hudson has made us all his debtors. Of 
vast importance is part six, for here the jurist and lawyer are brought into 
contact with two subjects which go to the very root of the court’s activities: 
the law applicable by the court and the interpretation of international engage- 
ments. Judge Hudson reviews these subjects with care; he is conservative in 
statement without being rigid in outlook, and no one interested in the whole 
judicial process can afford to neglect his survey. 

It has only been possible in this review to give a general idea of the scope 
of the treatise and to refer to the manner of treatment. It is, however, we 
believe, authoritative and definitive; and it is worthy of these descriptions 
because it is free from all ex parte statements, it is in no way tendentious, it is 
judicial both in statement and in tone, and it is informed throughout by an 
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exact scholarship mellowed and tested by experience. It will remain a permanent 
contribution to the history of the court. 


W. P. M. K. 


Modern Equity: The Principles of Equity. By H. G. Hansury. Ed. 3. 
London: Stevens and Sons. 1943. Pp. xxiv. (£1 17s. 6d.) 
WHEN Mr. Hanbury’s Modern Equity first appeared in 1935 we gave it an 
extended and laudatory welcome. It is therefore quite unnecessary to praise 
once more a treatise which has firmly established itself with both students and 
the practising bar. That it now has reached its third edition is further evidence 
of the worth of what we previously described as “a stimulating and useful 
book . . . a study of solid value.” It is necessary, however, to note new methods 
and changes. Statutes passed during the war have made certain changes. Mr. 
Hanbury points to their ephemeral nature, and he has with great wisdom 
refrained from any attempt to incorporate notice of them in the text. On the 
other hand, these statutes and the cases on them are dealt with shortly in an 
appendix, which we hope with the author may disappear in the next edition. 
Two statutes passed during the war but independent of it necessitated changes— 
the Inheritance (Family Provision) Act, 1938, and the Limitation Act, 1939. 
These, however, were duly dealt with in the text of the second edition. De- 
tailed reference in the text is made to the leading case of Knightsbridge Estates 
Trust v. Byrne, [1940] A.C. 613. The decision of the house of lords reversing 
Rose v. Ford, [1937| A.C. 826, and its attempt in Benham v. Gambling, 
[1941] A.C. 157 to lay down a basis for measuring damages for the shortening 
of the expectation of life have enabled the author to curtail the discussion of 
this subject. With great respect we should not care to speak of the Benham 
Case as “the establishment . . . of a rational basis.” With great respect, we 
would prefer to say that it does nothing of the kind. We are glad to notice 
that the review of the expenses of repairs and improvements has been omitted. 
It disfigured the original work. We regret, indeed, that the paper situation 
necessitated the omission of references from the Table of Cases and a curtail- 
ment of the index, which we always looked on with admiration. We trust that 
these changes will not survive the passing of the shortage of paper. It only 
remains to congratulate the learned author on this latest edition of a treatise 
which has placed him in the very front rank of English writers on the subject. 


Palmer's Company Law. By A. F. TopHam. Ed. 17. London: Stevens and 
Sons. 1942. Pp. exii, 720. (30s.) 
His Honour Jupce TorpHam has made Palmer’s Company Law to a large 
extent his own since the tenth edition of 1916. This new edition is entirely 
his responsibility, and he has carried out his work in an exemplary manner. 
He has done everything in his power to make it complete and up to date; and 
above all he has continued to provide all those facilities for reference without 
which a book of this nature is a source of endless irritation to those who use 
it; and they are many. Every practising lawyer, everyone concerned with the 
business world, every commercial and law library will continue to find in it 
that comprehensive sweep, that judicial care, that practical judgement which 





REVIEWS OF Booxs 487 


have made it a vade mecum for those concerned for over forty years. In 
addition, a word of praise must be given to the publishers. In the midst of 
publishing difficulties of an unparalleled nature, they have given a format to 
the book which can only be described as first class. 

In a treatise of this nature, with a long-established reputation and the 
subject over many years of reviews and notices, it would be possible to write 
a long and critical review, which, however, would exceed the bounds of due 
space and add little or nothing to what has been said many times. In avoiding 
such superfluous work, we are supported by the fact that, as his honour points 
out, there are no changes in the construction of the book, and that the altera- 
tion in law and practice and the absence of outstanding decisions since the 
sixteenth edition of 1938 have made substantial alterations in the text almost 
unnecessary. The important leading case of Knightsbridge Estates Trust, Ltd. 
v. Byrne, [1940] A.C. 613, receives that careful consideration which it un- 
doubtedly deserves. There are indeed many administrative regulations and 
much legislation due to the war, which we may reasonably hope are of a 
transitory nature. His honour has not allowed himself to be overwhelmed by 
them. Wisely, if we may respectfully say so, he has refused to allow the treatise 
to be overburdened with all the detail which flows from such circumstances. 
On the other hand, the important decisions arising out of these circumstances 
and affecting companies have been summarized and incorporated in the text 
with great skill. As Palmer now stands it continues its life as the standard 
treatise on the subject; and not a little of its recognized merits, enhanced in this 


edition, is due to the learning of the distinguished editor and the mechanical 
skill of the publishers. 


The Growth of American Constitutional Law. By B. F. Wricut. Boston: 
Houghton Mifflin Co. (for Reynal and Hitchcock). 1942. Pp. ix, 276. 
($2.25) 

SoME years ago, through Professor H. M. Bates, we had the opportunity of 

reviewing most favourably Professor B. F. Wright’s The Contract Clause of 

the Constitution (Harvard University Press, 1938). In that review Professor 

Bates pointed out the objectivity, the scholarship, and the wide and under- 

standing acquaintance with the sources which characterized Professor Wright’s 

writing. In addition, he also drew attention to Professor Wright’s judgement 
in avoiding all “scolding and ‘wise cracking’.” In his latest book, The Growth 
of American Constitutional Law, Professor Wright deals, not with the subject 
as a whole, but specifically and specially with the doctrine of judicial review of 
legislation—he traces its origins and beginnings (a reference to S. E. Thorne, 

“Courts of Record and Sir Edward Coke” in 2 University of Toronto Law 

Journal (1937), at pp. 24 ff., would be apposite) ; its establishment; its various 

historical phases down the history of the court; the modern situation. A sober 

conclusion sums up the function of the supreme court in United States judicial 
history and of judicial review in the social implication of the judicial process. 

The book is an excellent view of the particular problem, and it is characterized 

by those qualities to which Professor Bates drew attention. While the book 

contains nothing new, it is of great value to have the subject isolated as it 
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were amid the mass of constitutional decisions and to have a survey made of 
it not merely from a sound knowledge of the cases—“black-letter law”—but with 
social, economic, and philosophical ideals and ideas constantly in mind. Pro- 
fessor Wright is a careful and accurate scholar, who never gets lost in 
knowing “more and more about less and less.” He has set himself a distinct 
problem, and he has not allowed himself to get lost in the by-paths of case- 
law or political or party controversy. The book will be most useful to students 
in foreign jurisdiction, especially in federations such as Canada and Australia, 
not merely for purposes of “external” comparisons—so futile and so common 
in many courses on comparative law—but as affording insight into a char- 
acteristic aspect of a civilization. We give a special welcome to the book for 
another reason. It avoids all those irritating faults which seem to belong, 
by a kind of divine right, to writers and books on “government”—lack of 
legal knowledge, an institutional and factual view, a failure to appreciate any 
philosophy of law, an absence of functional approach, and a superior vanity 
which make too many courses and books on government and political science 
pure waste of time. The references are good and up to date, with special 
attention to articles in the law journals, and there is an admirable analytical 
index. Professor Wright has evidently read and digested his material. 


The Royal Power of Dissolution of Parliament in the British Commonwealth. 
By E. A. Forsey. With a Foreword by Sir J. A. R. Marriott. Toronto: 
Oxford University Press. 1943. Pp. xix, 316. ($5.00) 

ALL students of constitutional procedure will welcome this exhaustive study -by 

Mr. E. A. Forsey which is “an attempt to set forth the constitutional principles 

governing the exercise of the power of dissolution of Parliament” (p. xiii). Mr. 

Forsey has given to the subject remarkable patience and the most minute exam- 

ination, and his work will remain for many years one of the most exhaustive 

mines of information on the subject. Indeed, we venture to believe that little if 
anything more can be fruitfully discovered in connexion with its history. Espe- 
cially do we get a detailed account of the Canadian situation of 1926 and the 

South African situation of 1939; and no one can afford in future to write or 

speak of them without weighing carefully Mr. Forsey’s minute and careful 

examination. Mr. Forsey builds up his treatise with a wealth of material leading 
to a set of conclusions which appear to flow logically from it. What strikes us, 
however, is that, in dealing with the conventions of the constitution—of which 
the subject under discussion is undoubtedly one—so much reliance should be 
placed on the opinions of writers and on historical illustrations. The whole 
thing is too much like a lawyer’s brief built on precedents, as though the 
convention were a rule of law. Some authorities are coloured by personal 
attitudes, and we place no reliance on Dicey or Anson, for example, when we 
recall how they twisted the concepts of parliament to suit their unionist politics. 

We have a profound dread of fixing, either by the opinions of writers or 

historical illustrations, the conventions of the constitution; and, even if we 

assume that they are fixed in the United Kingdom, we have a much more 
profound dread if not contempt for the idea that any Dominion is bound to 
follow them. Indeed, Sir John Marriott, in his introduction.warns against 
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“slavishly, thoughtlessly or prematurely” imitating them. If Mr. Yorsey’s 
book did nothing more than stir up citizens of the Dominion to assume a critical, 
creative, and domestic examination of the executive authority it would have 
been more than worth while. Be all this as it may, it is a work of reference 


which deserves a place in every library. It is fortified by wide and careful 
references and bibliography. 


The Social Development of Canada. By S. D. CLarx. Toronto: University 
of Toronto Press. 1942. Pp. x, 484. ($4.00) 

Tue lawyer no less than the sociologist will welcome this exploratory incursion 
into a field which holds interest for both. The social development of Canada 
has its juristic side, at least in so far as the law is the ultimate agency of 
social control. Not the least of the factors which have militated against a legal 
development indigenous to Canada have been (i) the wholesale introduction of 
English law as of various dates (as late as 1870) which wedded our courts 
to a line of decisions pronounced by English judicial tribunals and influenced 
our legislators in the same way; and (ii) the absence of any Canadian source- 
materials which would provide a background for the law. To some extent this 
gap was filled by sporadic reports of royal commissions and other investigating 
bodies which, as a rule, were appointed in response to conditions which were 
too evident to ignore, and thus required drastic and summary remedy, although 
this did not invariably indicate a legislative solution. 

The present volume emphasizes the relationship of economic expansion in 
Canada to the development of social organization, and the textual material in 
each chapter is followed by selected documents classified under the following 
headings: social welfare, crime and the moral order, cultural organization and 
education, and religious institutions and religious movements. The lawyer 
can get a glimpse from the documents here reproduced of problems of the 
criminal law, more particularly on the preventive side. A perusal of this book 
will help in some degree to convince him that he must look outside the law for 
the materials which give meaning to and nourish the legal order. 


B. L. 


Trading with the Enemy in World War II. By Martin Domxe. New York: 
Central Book Co. 1943. Pp. xv, 640. 
Economic warfare as a necessary complement of the modern struggle of arms 
has meant the institution of national controls designed to deny to the enemy any 
advantage which might accrue to him through commercial or financial trans- 
actions involving individuals, corporations, or states. Any nation which 
contemplates the introduction of such controls must concern itself not only with 
the seizure of enemy-owned property within its territory but with the prevention 
or, at least, regulation of all dealings between its inhabitants and persons in 
enemy or enemy-occupied territories. This means freezing of funds and 
currency control as well as the enactment of provisions to frustrate enemy 
attempts to obtain extraterritorial recognition of its acquisition of property and 
legal rights in conquered and occupied lands. The present volume describes the 
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substance and operation of “trading with the enemy” legislation and regulations 
in the United States with comparative references to similar controls in Great 
Britain and the Dominions and in other countries such as Germany, Italy, 
France, Belgium, and the Netherlands. 

The author gives a comprehensive survey of the question who is an “enemy” 
from the standpoint of the application of the term to “trading with the enemy” 
enactments as well as to other legislative measures and to procedural capacity. 
Confusion arising from the variety of purposes for which the term “enemy” is 
defined can be averted only by a strict regard to its particular meaning in a 
particular situation, although this is no simple matter in the light of a tendency 
to cross-reference interpretation sections so as to make them equally applicable 
to. different statutes and sets of regulations. There is a valuable discussion of 
the role of industrial property in economic warfare and of foreign exchange 
control. We are introduced to the operation of licences which permit certain 
flexibility in the administration of “trading with the enemy” legislation. In- 
cluded also is a chapter on the efforts of governments-in-exile to obtain extra- 
territorial recognition for nationalizing decrees designed to bring under their 
control assets held by their nationals abroad. To the extent, of course, that the 
countries in which such assets were situated froze them or brought them under 
their own “trading with the enemy” legislation, the enemy would in any event 
be unable to make use of them. 

As the author points out, post-war economic settlement will involve a 
review of the effect of “trading with the enemy” legislation and regulations 
on legal titles and commercial relations. His work is thus not only of im- 
mediate value as a guide through the tortuous channels of war-time trading, 
but provides a ready reference upon which to base an understanding of what 
faces us in re-ordering economic relations at the conclusion of the war. In 
addition to a well-annotated text, the book contains appendices of the relevant 
statutes and regulations of the United States, Great Britain and the Dominions, 
and of the judgements in recent cases decided by the supreme court of the 
United States and the house of lords; a table of statutes and regulations; a 
table of cases; a bibliography; and a good subject-index. 

B.L. 


It is obvious that post-war reconstruction wil] call for the active and well- 
informed activities of the legal profession. In this connexion we call attention 
to the Final Act and Section Reports of the United Nations Conference on 
Food and Agriculture (Washington, U. S. Government Printing Office, 1943, 
pp. 61). The Report has received notice in a more or less complete form in 
the newspapers; but it raises so many questions and is full of so many implica- 
tions, both municipally and internationally, which in turn give rise to legal 
issues, that it is important that all lawyers should study it in complete detail. 
Representing as it does the mature consideration and recommendations of the 
representatives from over some forty nations, the Report considers the terrific 
world problem of “freedom from want in relation to food and agriculture”’— 
whose solution is charged with wide legal and juridical aspects. No lawyer can 
afford not to read it carefully. 
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Professor G. W. Keeton has prepared the eighteenth edition of Harris's 
Hints on Advocacy: The Conduct of Cases Civil and Criminal (London, Stevens 
and Sons, 1943, pp. iv, 334, 12s. 6d.) which has enjoyed a popularity since the 
first edition of 1879. Richard Harris was an intimate student of the art and 
had great insight into its place in judicial administration. His book remains, 
in spite of a superficial impression of over-emphasis on the obvious, a discourse 
which is of great use especially to beginners. Its importance lies in the oft- 
forgotten fact that advocacy is a great and adaptable skill, which—while it may 
be helped and nourished by warnings, suggestions, hints, and practical advice 
illustrated by examples and stories such as Harris gives—can never be learned 
either from books or from teaching but must be dependent on the individual 
and can only be acquired successfully, if acquired at all, by long experience and 
patient application. The long life of Harris’s Hints is, however, proof that in 
pointing out dangers and snares the ground can be cleared for creative 
progress. Professor Keeton has practically preserved the text and arrangement 
of the chapters, and he has added two new chapters which give Harris a modern 
setting. The new edition provides another lease of life to a book whose 
practical point of view and wise appreciation of the art have made it a delight 
to many past generations. 


Professor Roscoe Pound’s Outlines of Lectures on Jurisprudence (Cam- 
bridge, Harvard University Press, 1943, pp. viii, 244, $3.00) first appeared in 
1903; and as editions followed editions in 1914, in 1920—the scope. of the 
outlines grew with the widening sweep of “fifty years’ study and forty-three 
years’ teaching of jurisprudence.” For long the work has been an invaluable 
source-book of reference and a guide and friend amid an overwhelming 


literature. This fifth edition has been thoroughly revised and much has been 
rewritten and widened in its scope. The bibliography on comparative law has 
been expanded in such a way as to lend additional values. Private law alone 
is dealt with except where other fields shed light on it or on general problems. 
Each subject is taken up under various aspects and efforts are made to present 
other views not dealt with in detail. Every student of law, in the real sense of 
that term, will welcome this new edition and will be thankful that Professor 
Pound has found time to do a work for which he alone of English-speaking 
scholars possesses the exacting qualifications. 


The National Council on Naturalization and Citizenship (Washington Square 
West, New York City) is doing admirable work in providing short mimeo- 
graphed monographs on various aspects of an important subject, and one likely 
to grow in importance after the war. In Acquisition and Loss of American 
Citizenship: Federal Judicial Decisions (pp. 10) Mr. Abram Orlow gathers 
together and analyses in a succinct manner a number of recent federal decisions 
of moment, and presents them in such a way as to be most useful to the general 
public. 


Mr. J. C. Adams and Mr. C. A. Phillips have provided an excellent trans- 
lation of Professor Piero Calamandrei’s Eulogy of Judges (Princeton Uni- 
versity Press, Toronto, Ryerson Press, 1942, pp. 121, $3.00), which Professor 
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Calamandrei of the University of Florence published in 1936, the translation 
being based on the second Italian edition. The book is one of great charm. 
While it surveys the defects, the affectations and prejudices, the conceits and 
failings, the pettiness and foibles alike of judges, counsel, and clients, it never 
misses the fundamental aims of the judicial process; and the whole thing is done 
with such literary skill that the little book is a delightful contribution to legal 
literature. The humour is without pose, and the anecdotes are fitted into the 
themes of the chapters as a natural part of the discussion. We must believe that 
there is not completely destroyed in Italy a respect for justice and law, as we 
read pages of undoubted devotion dedicated to their praise. There is a pleasant 
evening in store for anyone who reads this delightful and whimsical book. 
Wisdom is there, insight is there, criticism is there—and the humour, wit, and 
subtle irony add a distinct flavour seldom found in English writers. 


Dr. J. Charlesworth’s Principles of Mercantile Law (London, Stevens and 
Sons, 1942, pp. xxxv, 372, 10s.) has now reached its fifth edition, and this fact 
must be taken as substantial evidence of its utility, and of the continuing interest 
in the subject. The book makes no claim to be either comprehensive or critical. 
It remains a popular general view of the subject; and, within the limits of its 
purposes, it is carefully written and clearly expressed, without discussion of 
principles or any critique of rules. Books of this nature appear to be in 
demand; and it is well for those who must use them when they have such a 
useful manual as that which Dr. Charlesworth provides. This new edition has 
been brought up to date by the inclusion of references to recent legislation and 
regulations especially as they affect some of the rules in connexion with bank- 
ruptcy and the sale of goods. A slip (at p. 83) draws attention to Fibrosa 
Société Anonyme v. Fairbairn, Lawson, Coombe, Barbour, Limited, [1942] 
2 All E.R. 122, which was unreported as the book was ready for publication. The 
facilities for reference remain admirable. 


It is with special pleasure that we welcome the reappearance of the Annual 
Survey of English Law (published for the London School of Economics and 
Political Science by Sweet and Maxwell [Toronto, Carswell Co.], 1943, 
pp. xxvii, 295, 15s.) for the year 1940. Since its beginnings the Survey took 
a place of distinct value; and its utility grew to such an extent that, when it 
suspended publication in 1939 owing to conditions arising out of the war, a real 
gap was disclosed in works of reference. We congratulate the staff of the 
department of law of the London School of Economics not only on the happy 
changes in circumstances which have allowed the resumption of their work 
but also on the fact that there is no falling off in the ambit of their survey 
and in the quality of presentation of the material. Those editorial features 
which, from the earliest issue, assured the publication a permanent and thankful 
list of subscribers are more than evident in the new issue. We sincerely trust 
that there will be no further delays. Once again, however, we miss an index 
of books and articles reviewed or noted. 


Goals for America, by Stuart Chase (New York, Twentieth Century Fund, 
1942, pp. viii, 134, $1.00) is the second in a series of six studies on post-war 
problems, called collectively Where the War Ends, which Mr. Chase is making 
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for the Twentieth Century Fund. This volume estimates national minimum 
needs in food, clothing, housing, education, and health care as well as the 
adequacy of United States resources to satisfy them. The author has based his 
study on the theory that proper environment and care will allow any normal 
infant to develop into a useful citizen to the advantage of democracy. 


International Law and Totalitarian Lawlessness, by G. Schwarzenberger 
(London, Jonathan Cape, 1943, pp. 168, 10s. 6d.) is concerned with the exposi- 
tion of three points: (i) states not militarily engaged in a war are not required 
to abstain from supporting the state or states fighting aggression; (ii) inter- 
national law can be invoked to deal adequately with the war crimes of aggressor 
states; (iii) outlawry of such states under international law can answer their 
challenge to world peace. These propositions are carefully canvassed in a 
well-documented text which reveals the author’s particular reliance on the Pact 
of Paris, on the customary law of war, and on the sanction of withdrawal of 
recognition and self-outlawry of a state which consistently flouts its legal 
obligations. The application of the foregoing propositions as working principles 
depends on the establishment of machinery through which they can be imple- 
mented and hence on collective action to secure peace. Emphasis must be shifted 
from abstract propositions of law to agencies for enforcing the collective will of 
states. It is at least satisfying to know that such agencies, if established, will 
have ready at hand principles of international law upon which they can act. 

[B. L.} 


Booxs Atso RECEIVED 


Note: The Editor regrets that several reviewers have been unable, owing 
to the demands of the war, to complete their reviews in time for this issue. He 
trusts that publishers will accept his apologies and will continue to send books 
for review, so that the book-review section will not suffer in its scope. 


American Law Institute. Restatement of the Law of Judgments: As Adopted 
and Promulgated by the American Law Institute at Philadelphia, Pa., May 
15, 1942. St. Paul: American Law Institute Publishers. 1942. Pp. xiv, 
688. 

Anperson, R. B. (comp.). A Supplement to Beale’s Bibliography of Early 
English Law Books. (The Ames Foundation). Cambridge: Harvard Uni- 
versity Press. 1943. Pp. xii, 50. ($2.50) 


Bureau of National Affairs (eds.). Collective Bargaining Contracts. Washing- . 


ton, D.C.: Bureau of National Affairs. 1941. Pp. vi, 734. ($7.50) 
Burke, J. Courts’ Emergency Powers: Practice, High Court and County 
Court. Ed. 2. London: Sweet and Maxwell [Toronto: The Carswell 
Company]. 1943. Pp. iv, 121. (8s. 6d.) 
Case, S. Where’s the Money Coming From? Problems of Post-war Finance. 
New York: The Twentieth Century Fund. 1943. Pp. xii, 179. ($1.00) 
Fornanper, O. pe R. Wartime Labour Developments in Australia: With Sug- 
gestions for Reform in the Post-war Regulation of Industrial Relations. 
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Melbourne: Melbourne University Press; London: Oxford University 
Press. 1943. Pp. xxiv, 177. (17s. 6d.) 

GARNER, J. W. Studies in Government and International Law. (Edited, with 
a biography by J. A. Farruie.) Urbana: University of Illinois Press. 1943. 
Pp. viii, 574. 

Giueck, S. AND E. Criminal Careers in Retrospect. (Harvard Law School 
Studies in Criminology.) New York: The Commonweath Fund. 1943. 
Pp. xiv, 380. ($3.50) 

MacMILLaNn, M. B. The War Governors in the American Revolution. New 
York: Columbia University Press. 1943. Pp. 309. ($3.50) 

Macitt, R. The Impact of Federal Taxes. New York: Columbia University 
Press. 1943. Pp. xii, 210. ($3.00) 

Ruyne, C. S. (ed.). Codification of Municipal Ordinances. (Report no. 95, 
April, 1943.) Washington, D.C.: National Institute of Municipal Law 
Officers. 1943. Pp. 43. ($2.00) 

Municipalities and the Law in Action: A Record of City 
Legal Experience covering the First Year of the War. Washington, D.C.: 
National Institute of Municipal Law Officers. 1943. Pp. 61. ($7.50) 

Ricuarpson, H. G. and Saytes, G.O. Select Cases of Procedure without Writ 
under Henry III. (Selden Society Publications.) London: Bernard 
Quaritch. 1941. Pp. ccxv, 177. 

Warte, J. B. The Prevention of Repeated Crime. (Michigan Legal Studies.) 
Ann Arbor: Michigan University Press; Chicago: Callaghan and Com- 
pany. 1943. Pp. xii, 221. ($3.00) 

WinrieLp, P. H. A Tesxt-book of the Law of Tort. Ed. 2. London: Sweet 
and Maxwell [Toronto: The Carswell Company]. 1943. Pp. xxxix, 744. 
(41. 15s.) 
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